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In the Court of Appeals of the District of Columbia. 


No. 2603. 

James J. Fletcher et al., Appellants, 

vs. 

United States of America. 


a 


Supreme Court of the District of Columbia. 

Criminal. No. 28742. 

United States of America 
vs 

James .T. Fletcher, George Noble, and May King Otherwise 
Known Z Anita Adair 0 "^ Kn °"' n ** May Adair ’ 0th ™ 

United States of America, 

District of Columbia , ss: 

Be it remembered, That in the Supreme Court of the District of 
Columbia, at the City of Washington in said L J * 
hereinafter mentioned, the follow!n "pape^ were filed’ /nd ^. T 
ings had, in the above-entitled cause! to w£ piroceed ' 

1 Indictment. 


Filed in Open Court January 6, 1913. 


In the Supreme Court of the District of Columbia, Holding a Crim- 
inal Term, October Term, A. D. 1912. 


District of Columbia, ss: 


The Grand Jurors of the United States of America, in and for the 
District of Columbia aforesaid, upon their oath, do present: 

T lmt on the fourth day of November, in the vear of our lord 
one thousand nine hundred and eleven, and for‘a long period of 
hme, to wit for the period of nine days, prior to said fourth dav of 
November, ,n the year aforesaid, there was pending and at issue 
he Supreme Court of the District of Columbia, a certain Euui v 
tau.se, wherein in the proceedings one Julia B. Fletcher tlAwife 
of one Janies J Fletcher, was the plaintiff, and the said’ Tames T 
Metcher, the husband of the said Julia B. Fletcher, and oneftfe D 
Fletcher, whose real name is alleged in the Bill of Complaint filed 
1—2603a 
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in said cause to be unknown, were the defendants, and wherein, in 
the said Bill of Complaint filed in said cause, the said Julia B. 
Fletcher prayed, among other things, that the said Court grant a 
divorce a vinculo matrimonii to her, the said Julia B. Fletcher, from 
him, the said James J. Fletcher, the said Court having jurisdiction 
to hear and determine the issues involved in said cause. 

2 And the Grand Jurors aforesaid, upon their oath aforesaid, 
do further present: 

That the said James J. Fletcher, one George Noble, and one May 
King, otherwise known as May Evans, otherwise known as May 
Adair, otherwise known as Anita Adair, and hereinafter in this in¬ 
dictment designated and called May King, each late of the District 
aforesaid, and divers other persons whose names are to the Grand 
Jurors aforesaid unknown, on the said fourth day of November, in 
the year of our Lord one thousand nine hundred and eleven, and at 
the District aforesaid, wickedly devising and intending to injure the 
said Julia B. Fletcher, by securing false and fraudulent evidence of 
adultery upon the part of her, the said Julia B. Fletcher, with the 
intent and purpose to use the same against her, the said Julia B. 
Fletcher, in the said Equity cause, so p ending, as aforesaid, in the 
said Supreme Court of the District of Columbia, did then and there, 
amongst themselves, feloniously, falsely, unlawfully, wickedly, and 
maliciously, conspire, combine, confederate and agree together, 
falsely and fraudulently to entrap and ensnare the said Julia B. 
Fletcher, and falsely and fraudulently to charge and accuse her, 
the said Julia B. Fletcher, of the crime of adultery with one Boy 
Wilson, she, the said Julia B. Fletcher, being then and there a 
married woman, and the lawful wife of the said James J. Fletcher, 
as aforesaid, in the dishonest manner, and through and by means 
of the dishonest arrangements following, that is to say: 

That the said May King should persuade, induce and pro- 

3 cure the said Julia B. Fletcher to drink a certain intoxicat¬ 
ing beverage, for the purpose of making drunk and intoxi¬ 
cated the said Julia B. Fletcher, and to put the said Julia B. Fletcher 
in a compromising position and attitude with the said Boy Wilson, 
in a room and at a place to the Grand Jurors aforesaid unknown, 
whereby and by means of which she, the said Julia B. Fletcher, 
could be falsely and fraudulently charged and accused of the crime 
of adultery with the said Boy Wilson, she, the said Julia B. Fletcher, 
being then and there a married woman, and the lawful wife of the 
said James J. Fletcher, as aforesaid, as they, the said James J. 
Fletcher, the said George Noble, and the said May King, then and 
there well knew; that the said James J. Fletcher should provide a 
certain conveyance and vehicle, of the particular kind commonly 
known as and^ called an automobile, the said automobile to he placed 
at the disposal and use of the said May King, by him, the said James 
J. Fletcher, for the purpose of conveying and carrying the said Julia 
B. Fletcher, under the guidance and escort of the said May King, to 
the room and place aforesaid; and that the said George Noble should 
obtain and procure the said Boy Wilson, and divers other persons 
to the Grand Jurors aforesaid unknown, to aid and assist the said 
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May King in guiding and escorting the said Julia B. Fletcher to 
the room and place aforesaid. 

And the Grand Jurors aforesaid, upon their oath aforesaid, do 
further present: 

That in pursuance of the unlawful conspiracy, combination, con¬ 
federacy and agreement aforesaid, and to effect the object 
4 thereof, the said James J. Fletcher, on the fifth day of No¬ 
vember, in the year of our Lord one thousand nine hundred 
and eleven, and at the District aforesaid, did engage, employ and 
hire a certain conveyance and vehicle, of the particular kind com¬ 
monly known as and called an automobile, with intent that the said 
Julia Ik Fletcher, the said May King, the said Roy Wilson, and one 
Grover Morehead, should be conveyed and carried to some room 
and place to the Grand Jurors aforesaid unknown, wherein and 
whereat the said Julia B. Fletcher would be placed and put in a 
compromising position and attitude with the said Roy Wilson, for 
the purpose of injuring the said Julia B. Fletcher, by securing the 
false and fraudulent evidence of adultery upon the part of her, the 
said Julia B. Fletcher, as aforesaid, with the intent and purpose to 
use the same against her, the said Julia B. Fletcher, in the said 
Equity cause so pending, as aforesaid, in the said Supreme Court of 
the District of Columbia; against the form of the statute in such 
case made and provided, and against the peace and government of 
the said United States. 


Second Count. 

And the Grand Jurors aforesaid, upon their oath aforesaid, do 
further present: 

That on the said fourth dav of November, in the vear of our Lord 

4/ / %) 

one thousand nine hundred and eleven, and for a long period of 
time, to wit, for the period of nine days, prior to said fourth day 
of November, in the year last aforesaid, there was pending 
5 and at issue in the Supreme Court of the District of Columbia. 

a certain Equity cause, wherein in the proceedings the said 
Julia B. Fletcher, the wife of the said James J. Fletcher, was the 
plaintiff, and the said James J. Fletcher, the husband of the said 
Julia B. Fletcher, and one Jessie D. Fletcher, whose real name is 
alleged in the Bill of Complaint filed in said cause to be unknown, 
were the defendants, and wherein, in the said Bill of Complaint filed 
in said cause, the said Julia B. Fletcher prayed, among other things, 
that the said Court grant a divorce a vinculo matrimonii to her, the 
said Julia B. Fletcher, from him, the said James J. Fletcher, the said 
Court having jurisdiction to hear and determine the issues involved 
in said cause. 

And the Grand Jurors aforesaid, upon their oath aforesaid, do 
further present : 

That the said James J. Fletcher, the said George Noble, and the 
said May King, and divers other persons whose names are to the 
Grand Jurors aforesaid unknown, on the said fourth day of No¬ 
vember, in the year of our Lord one thousand nine hundred and 
eleven, and at the District aforesaid, wickedly devising and intend- 
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ing to injure the said Julia B. Fletcher, hy securing false and fraud¬ 
ulent evidence of adultery upon the part of her, the said Julia 15. 
Fletcher, with the intent and purpose to use the same against her, 
the said Julia B. Fletcher, in the said Equity cause, so pending, as 
last aforesaid, in the said Supreme Court of the District of Columbia, 
did then and there, amongst themselves, feloniously, falsely, un¬ 
lawfully, wickedly, and maliciously, conspire, combine, con- 
0 federate and agree together, falsely and fraudulently to 
entrap and ensnare the said Julia B. Fletcher, and falsely 
and fraudulently to charge and accuse her, the said Julia B. 
Fletcher, of the crime of adultery with a certain male person whose 
name is to the Grand Jurors aforesaid unknown, she, the said Julia 
B. Fletcher, being then and there a married woman, and the lawful 
wife of the said James J. Fletcher, as last aforesaid, in the dishonest 
manner, and through and by means of the dishonest arrangements 
following, that is to say: 

That the said May King should persuade, induce and procure the 
said Julia B. Fletcher to drink a certain intoxicating beverage, for 
the purpose of making drunk and intoxicated the said Julia B. 
Fletcher, and to put the said Julia B. Fletcher in a compromising 
position and attitude with a certain male person whose name is to 
the Grand Jurors aforesaid unknown, in a room and at a place to 
the Grand Jurors aforesaid unknown, whereby and by means of 
which she, the said Julia B. Fletcher, could be falsely and fraud¬ 
ulently charged and accused of the crime of adultery with the said 
certain male person whose name is to the Grand Jurors aforesaid 
unknown, she, the said Julia B. Fletcher, being then and there a 
married woman, and the lawful wife of the said James J. Fletcher, 
as last aforesaid, as they, the said James J. Fletcher, the said 
George Noble, and the said May King, then and there well knew; 
that the said James J. Fletcher should provide a certain con¬ 
veyance and vehicle, of the particular kind commonly known 
7 as and called an automobile, the said automobile to be placed 
at the disposal and use of the said May King, by him, the 
said James J. Fletcher, for the purpose of conveying and carrying 
the said Julia B. Fletcher, under the guidance and escort of the said 
May King to the room and place last aforesaid; and that the said 
George Noble should obtain and procure divers certain persons whose 
names are to the Grand Jurors aforesaid unknown, to aid and assist 
the said May King in guiding and escorting the said Julia B. Fletcher 
to the room and place last aforesaid. 

And the Grand Jurors aforesaid, upon their oath aforesaid, do 

further present: 

That in pursuance of the unlawful conspiracy, combination, con¬ 
federacy and agreement last aforesaid, and to effect the object thereof, 
the said James J. Fletcher, on the said fifth day of November, in 
the year of our Lord one thousand nine hundred and eleven, and 
at the District aforesaid, did engage, employ and hire a certain con¬ 
veyance and vehicle, of the particular kind commonly known as and 
called an automobile, with intent that the said Julia B. Fletcher, the 
said May King, and divers other persons whose names are to the 
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Grand Jurors aforesaid unknown, should be conveyed and carried 
to some loom and place to the Grand Jurors aforesaid unknown, 
wherein and whereat the said Julia B. Fletcher would he placed and 
put in a compromising position and attitude with a certain male 
person whose name is to tlie Grand Jurors aforesaid unknown, for 
the purpose of injuring the said Julia B. Fletcher, by securing the 
false and fraudulent evidence of adultery upon the part of 
<S her, the said Julia B. Fletcher, as last aforesaid, with the 
intent and purpose to use the same against her, the said Julia 
B. Fletcher, in the said Equity cause so pending, as last aforesaid, in 
the said Supreme Court of the District of Columbia; against the 
form of the statute in such case made and provided, and against the 
peace and government of the said United States. 

Third Count. 

And the Grand Jurors aforesaid, upon their oath aforesaid, do 
further present : 

That on the said fourth day of November, in the year of our Lord 
one thousand nine hundred and eleven, and for a long period of 
time, to wit, for the period of nine days, prior to said fourth day 
of November, in the year last aforesaid, there was pending and at 
issue in the Supreme Court of the District of Columbia, a certain 
Equity cause, wherein in the proceedings the said Julia B. Fletcher, 
the wife of the said James J. Fletcher, was the plaintiff, and the said 
James J. Fletcher, the husband of the said Julia B. Fletcher, and 
one Jessie D. Fletcher, whose real name is alleged in the Bill of 
Complaint filed in said cause to be unknown, were the defendants, 
and wherein, in the said Bill of Complaint filed in said cause, the 
said Julia B. Fletcher prayed, among other things, that the said 
Court grant a divorce a vinculo matrimonii to her. the said Julia 
B. Fletcher, from him, the said James J. Fletcher, the said Court 
having jurisdiction to hear and determine the issues involved in 
said cause. 

b And the Grand Jurors aforesaid, upon their oath aforesaid, 

do further present: 

That the said James J. Fletcher, the said George Noble, and the 
said May King, and divers other persons whose names are to the 
Grand Jurors aforesaid unknown, on the said fourth day of No¬ 
vember, in the year of our Lord one thousand nine hundred and 
eleven, and at the District aforesaid, wickedly devising and intend¬ 
ing to injure the said Julia B. Fletcher, by securing evidence of 
adultery upon the part of her, the said Julia B. Fletcher, with the 
intent and purpose to use the same against her, the said Julia B. 
Fletcher, in the said Equity cause, so pending, as aforesaid, in the 
said Supreme Court of the District of Columbia, did then and there, 
amongst themselves, feloniously, falsely, unlawfully, wickedly, and 
maliciously, conspire, combine, confederate and agree together, 
falsely and fraudulently to entrap and ensnare the said Julia B. 
Fletcher, and to procure her, the said Julia B. Fletcher, by false 
pretenses, - false representations, and other fraudulent means, to 
commit the crime of adultery with one Roy Wilson, she, the said 


h 
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Julia B. Fletcher, being then and there a married woman, and the 
lawful wife of the said James J. Fletcher, as last aforesaid, which 
said false pretenses, false representations!, and other fraudulent 
means, were as follows, that is to say: 

That the said May King should persuade, induce and procure the 
said Julia IF Fletcher to drink a certain intoxicating beverage, for 
the purpose of making drunk and intoxicated the said Julia B. 
Fletcher, and to put her, the said Julia B. Fletcher, in a place 

10 and position whereby the said Roy Wilson could attempt and 
endeavor to persuade, induce, entice and procure the said 

Julia B. Fletcher to commit the crime of adultery with him, the said 
Roy Wilson, she, the said Julia B. Fletcher, being then and there 
a married woman, and the lawful wife of the said James J. Fletcher, 
as last aforesaid, as they, the said James J. Fletcher, the said George 
Noble, and the said May King, then and there well knew; that the 
said James J. Fletcher should provide a certain conveyance and 
vehicle, of the particular kind commonly known as and called an 
automobile, the said automobile to be placed at the disposal and use 
of the said May King, by him. the said James J. Fletcher, for the 
purpose of conveying and carrying the said Julia B. Fletcher, under 
the guidance and escort of the said May King, to some room and 
place to the Grand Jurors aforesaid unknown, wherein and whereat 
the said Roy Wilson could attempt and endeavor to persuade, induce, 
entice and procure the said Julia B. Fletcher to commit the crime of 
adultery with him. the said Roy Wilson, as aforesaid and that the 
said George Noble should obtain and procure the said Roy Wilson, 
and divers other persons whose names are to the Grand Jurors afore¬ 
said unknown, to aid and assist the said May King in guiding and 
escorting the said Julia B. Fletcher to the room and place last afore¬ 
said. and that the said George Noble should obtain and procure the 
said Roy Wilson so to attempt an- endeavor to persuade, induce, en¬ 
tice and procure the said Julia B. Fletcher to commit the crime of 
adultery with him, the said Roy Wilson, as aforesaid. 

11 And the Grand Jurors aforesaid, upon their oath aforesaid, 
do further present: 

That in pursuance of the unlawful conspiracy, combination, con¬ 
federacy and agreement last aforesaid, and to effect the object thereof, 
the said May King, on the said fourth day of November, in the 
year of our Lord one thousand nine hundred and eleven, and at 
the District aforesaid, did ask. solicit, invite and entreat the said 
Julia IF Fletcher to drink a certain intoxicating beverage, to wit, 
whiskey, for the purpose of intoxicating and making drunk the 
said Julia IF Fletcher, and thereby to weaken the will of the said 
Julia B. Fletcher, so that he, the said Roy Wilson, could more 
readily persuade, induce, entice and procure the said Julia B. 
Fletcher to commit the crime of adultery with him, the said Roy 
Wilson, as aforesaid, for the purpose of injuring the said Julia IF 
Fletcher, by securing evidence of adultery upon the part of her, 
the said Julia IF Fletcher, with the intent and purpose that the said 
evidence should be used against her, the said Julia B. Fletcher, 
in the said Equity cause, so pending, as last aforesaid, in the said 



UNITED STATES OF AMERICA. 


7 


Supreme'Court of the District of Columbia; against the form of the 
statute in such case made and provided, and against the peace and* 
government of the said United States. 

Fourth Count. 

And the Grand Jurors aforesaid, upon their oath aforesaid, do 
further present: 

That on the said fourth day of November, in the year of 

12 our Lord one thousand nine hundred and eleven, and for a 
long period of time, to wit, for the period of nine days, prior 

to said fourth day of November, in the year last aforesaid, there 
was pending and at issue in the Supreme Court of the District of 
Columbia, a certain Equity cause, wherein in the proceedings the said 
Julia B. Fletcher, the wife of the said James J. Fletcher, was the 
plaintiff, and the said James J. Fletcher, the husband of the said 
Julia B. Fletcher, and one Jessie D. Fletcher, whose real name is 
alleged in the Bill of Complaint filed in said cause to be unknown, 
were the defendants, and wherein, in the said Bill of Complaint 
filed in said cause, the said Julia B. Fletcher prayed, among other 
things, that the said Court grant a divorce a vinculo matrimonii 
to her, the said Julia B. Fletcher, from him, the said James J. 
Fletcher, the said Court having jurisdiction to hear and determine 
the issues involved in said cause. 

And the Grand Jurors aforesaid, upon their oath aforesaid, do 
further present: 

That the said James J. Fletcher, the said George Noble, and the 
said May King, and divers other persons whose names are to the 
Grand Jurors aforesaid unknown, on the said fourth day of Novem¬ 
ber, in the year of our Lord one thousand nine hundred and eleven, 
and at the District aforesaid, wickedly devising and intending to 
injure the said Julia B. Fletcher, by securing evidence of adultery 
upon the part of her, the said Julia B. Fletcher, with the intent 
and purpose to use the same against her, the said Julia B. Fletcher, 
in the said Equity cause, so pending, as last aforesaid, in the 

13 said Supreme Court of the District of Columbia, did then 
and there, amongst themselves, feloniously, falsely, unlaw¬ 
fully, wickedly, and maliciously, conspire, combine confederate and 
agree together falsely and fraudulently to entrap and ensnare the 
said Julia B. Fletcher, and to procure her, the said Julia B. Fletcher, 
hv false pretenses, false representations, and other fraudulent means, 
to commit the crime of adultery with a certain male person whose 
name is to the Grand Jurors aforesaid unknown, she, the said Julia 
B. Fletcher, being then and there a married woman, and the lawful 
wife of the said James J. Fletcher, as last aforesaid, which said 
false pretenses, false representations, and other fraudulent means, 
were as follows, that is to say: 

That the said May King should persuade, induce and procure 
the said Julia B. Fletcher to drink a certain intoxicating beverage, 
for the purpose of making drunk and intoxicated the said Julia B. 
Fletcher, and to put her, the said Julia B. Fletcher, in a place and 
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position whereby the said certain male person whose name is to the 
Grand Jurors aforesaid unknown, could attempt and endeavor to 
persuade, induce, entice and procure the said Julia B. Fletcher to 

\ ^ it 1 1 him, the said certain male person 
whose name is to the Grand Jurors aforesaid unknown, she, the 
said Julia B. Fletcher, being then and there a married woman, and 
the lawful wife of the said James J. Fletcher, as last aforesaid, as 
they, the said James .1. Fletcher, the said George Noble, and the said 
May King, then and there well knew; that the said James 
14 J. Fletcher should provide a certain conveyance and vehicle, 
of the particular kind commonly known as and called an 
automobile, the said automobile to be placed at the disposal and use 
of the said May King, by him, the said Janies J. Fletcher, for the 
purpose of conveying and carrying the said Julia B. Fletcher, under 
the guidance and escort of the said May King, to some room and 
place to the Grand Jurors aforesaid unknown, wherein and whereat 
the said certain male person whose name is to the Grand Jurors 
aioresaid unknown, could attempt and endeavor to persuade, induce 
entice and procure the said Julia B. Fletcher to commit the crime 
of adultery with him, the said certain male person whose name is 
to the Grand Jurors aforesaid unknown, as last aforesaid; and that 
the said George Noble should obtain and procure divers certain 
persons whose names are to the Grand Jurors aforesaid unknown, 
to aid and assist the said May King in guiding and escorting the 
said Julia B. Fletcher to the room and place last aforesaid, and that 
the said George Noble should obtain and procure the said certain 
male person whose name is to the Grand Jurors aforesaid unknown, 
so to attempt and endeavor to persuade, induce, entice and procure 
the said Julia B. Fletcher to commit the crime of adultery with him, 
the said certain male person whose name is to the Grand Jurors 
aforesaid unknown, as last aforesaid. 

And the Grand Jurors aforesaid, upon their oath aforesaid, do 
further present: 

That in pursuance of the unlawful conspiracy, combination, con¬ 
federacy and agreement last aforesaid, and to effect the object 

ng, on the said fourth day of Novem¬ 
ber, in the year of our Lord one thousand nine hundred and 
eleven, and at the District aforesaid, did ask, solicit, invite and en¬ 
treat the said Julia B. Fletcher to drink a certain intoxicating bever¬ 
age, to wit, whiskey, for the purpose of intoxicating and making 
drunk the said Julia B. Fletcher, and thereby to weaken the will of 
the said Julia B. Fletcher, so that the said certain male person whose 
name is to the Grand Jurors aforesaid unknown, could more readilv 
persuade, induce, entice, and procure the said Julia B. Fletcher to 
commit the crime of adultery with him, the said certain male person 
whose name is to the Grand Jurors aforesaid unknown, as last afore¬ 
said. for the purpose of injuring the said Julia B. Fletcher, bv 
securing evidence of adultery upon the part of her, the said Julia 
B. Fletcher, with the intent and purpose that the said evidence 
should be used against her, the said Julia B. Fletcher, in the said 


UNITED STATES OF AMERICA. 


9 


Equity cause, so pending, as last aforesaid, in the said Supreme 
Court of the District of Columbia; against the form of the statute in 
such case made and provided, and against the peace and government 
of the said United States. 


Fifth Count. 

And the Grand Jurors aforesaid, ’upon their oath aforesaid, do 
further present: 

That the said James J. Fletcher, the said George Noble, and the 
said May King, and divers other persons whose names are to the 
Grand Jurors aforesaid unknown, on the said fourth day 

16 of November, in the year of our Lord one thousand nine 
hundred and eleven, and at the District aforesaid, wickedly 

devising and intending to injure the said Julia B. Fletcher, and to 
deprive her of her good name and character, did then and there, 
amongst themselves, feloniously, falsely, unlawfully, wickedly, and 
maliciously, conspire, combine, confederate and agree together, 
falsely and fraudulently to entrap and ensnare the said Julia B. 
Fletcher and falsely and fraudulently to charge and accuse her, the 
said Julia B. Fletcher, of conduct which, if true, would tend to dis¬ 
grace her, the said Julia B. Fletcher, and subject her to the ridicule 
and contempt of society, that is to say, falsely and fraudulently to 
charge that she, the said Julia B. Fletcher, was a person of drunken 
and dissolute habits, and an associate of lewd, lascivious and im¬ 
moral persons, in the dishonest manner, and through and by means 
of the dishonest arrangements following, that is to say: 

That the said May King should persuade, induce "and procure 
the said Julia B. Fletcher to drink a certain intoxicating beverage, 
for the purpose of making drunk and intoxicated the said Julia B. 
Fletcher, and to persuade, induce and procure her, the said Julia B. 
Fletcher, to associate with certain lewd, lascivious and immoral 
persons whose names are to the Grand Jurors aforesaid unknown: 
that the said James J. Fletcher should provide a certain conveyance 
and vehicle, of the particular kind commonly known as and called 
an automobile, the said automobile to be placed at the disposal and 
use of the said May King, by the said James J. Fletcher, for 

17 the purpose of conveying and carrying the said Julia B. 
Fletcher, under the guidance and escort of the said May King, 

to divers rooms and places where lewd, lascivious and immoral per¬ 
sons meet and frequent; and that said George Noble should obtain 
and procure certain persons whose names are to the Grand Jurors 
aforesaid unknown, to aid and assist the said May King in guiding 
and escorting the said Julia B. Fletcher to said divers rooms and 
places where lewd, lascivious and immoral persons meet and frequent, 
as aforesaid. 

And the Grand Jurors aforesaid, upon their oath aforesaid, do 
further present: 

That in pursuance of the unlawful conspiracy, combination, con¬ 
federacy and agreement last aforesaid, and to effect the object thereof, 
the said May King, on the said fourth dav of November, in the year 

2—2603a 
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of our Lord one thousand nine hundred and eleven, and at the Dis¬ 
trict aforesaid, did ask, solicit, invite and entreat the said Julia B. 
Fletcher to drink a certain intoxicating beverage, to wit, whiskey, 
for the purpose of intoxicating and making drunk the said Julia 
B. Fletcher; and did then and there, to wit, on the day and year 
last aforesaid, ask, solicit, invite and entreat the said Julia B. Fletcher 
to accompany her. the said May King, and to enter with her, the 
said May King, into a certain conveyance and vehicle of the par¬ 
ticular kind commonly known as and called an automobile, and 
to ride with her, the said May King, in the said automobile, 
with the intent and purpose to convey and carry her, the said 
Julia B. Fletcher, to divers rooms and places to the 
18 Grand Jurors aforesaid —, where divers lewd, lascivious and 
immoral persons meet and frequent; against the form of the 
statute in such case made and provided, and against the peace and 

government of the said l nited States. 

CLARENCE R. WILSON, 

Attorney of the United States in and 

for the District of Columbia. 

(Endorsed:) Criminal No. 28742. United States vs. James J. 
Fletcher, George Noble, May King, Alias May Evans, Alias May 
Adair, Alias Anita Adair, deft’s. Conspiracy. Witness: Frank 
E Cunningham. Carrie B. Scott. Neva P. Scott. A\ illiam E. 
Crocker. Edwin C. George. Roy Wilson. Grover Morehead. Al¬ 
fred F. Wright. Julia B. Fletcher. Edward W. Opdyke. A True 
Bill: Fred W. Behrens, Foreman. 


19 Motion to Quash Indictment against Jas. J. Fletcher et al. 


Filed April 14, 1913. 
* * * 


Now come the defendants James J. Fletcher, and George Noble, 
by their attornevs, Geo. P. Hoover, and W. E. Ambrose, and move 
the Court to quash the indictment filed herein against them and each 
and every count thereof, for the following among other reasons:— 

1. The indictment fails to charge in law a crime properly. 

2. The indictment is vague, indefinite and lacks the precision with 

which it is necessary to charge in law a crime. 

3. That the wife of the defendant, James J. Fletcher, Julia B. 
Fletcher bv name was a witness before the Grand Jury as appears 
from the return and endorsement signed by the foreman of the 

Grand Jury. . f .i 

4. That some of the persons indicted were witnesses before the 

Grand Jury. 

5. And for other reasons. GE0 P . HOOVER, 

W. E. AMBROSE, 

Attorneys for the Defendants. 
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20 Motion to Quash Indictment against May King. 

Filed April 14, 1913. 

* * * * * * * 

Now comes the defendant May King, by her attorneys, Matthew 
E. O’Brien, and James A. O’Shea, and moves the Court to quash the 
indictment filed herein against her and each and every count thereof, 
for the following among other reasons:— 

1. The indictment fails to charge in law a crime properly. 

2. The indictment is vague, indefinite and lacks the precision 
with which it is necessary to charge in law a crime. 

3. That the wife of the defendant James J. Fletcher, Julia B. 
Fletcher by name was a witness before the Grand Jury as appears 
from the return and endorsement signed by the foreman of the 
Grand Jury. 

4. That some of the persons indicted were witnesses before the 
Grand Jury. 

%j 

5. And for other reasons. 

MATTHEW E. O’BRIEN, 
JAMES A. O’SHEA, 

Attorneys for the Defendant May King. 

21 Supreme Court of the District of Columbia. 

Monday, April 14, A. D. 1913. 

The Court resumes its session pursuant to adjournment, Mr. Jus¬ 
tice Stafford presiding. 

******* 

Come as well the Attorney of the United States as the defendants 
each in proper persop, according to their several recognizances, and 
by their attorneys George P. Hoover, W. Earl Ambrose, James A. 
O’Shea and M. E. O’Brien Esquires; whereupon each defendant 
by said attorney files a motion to quash the indictment, which 
motions are each and severally overruled by the Court, to which 
action of the Court the defendants by their said attorneys ask 
exceptions, which are noted by the Court, as to each of said defend¬ 
ants; whereupon the defendants being arraigned upon the indict¬ 
ment, the reading whereof each specifically waives, each defendant 
pleads not guilty thereto and for trial each puts himself upon the 
Court and the Attorney of the United States doth the like; whereupon 
the said defendants being called for trial it is ordered that a juTy be 
empaneled; whereupon the members of the regular Petit Jury panel, 
being called, sworn upon their voir dire and examined as to their 
competencv for trying the issue joined herein, the said panel is 
exhausted by reason of challenges and excuses, without completing 
the said jury, the following persons remaining in the jury box: 

Edward Purcell, Harry G. Isel, Frank E. Hart, George H. 
92 Dorsev Charles H. Ehrhardt, John Madigan, Thomas J. 

Nash, ir., James O’Donnell, Michael D. Sullivan, Charles F. 
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Herman, John Casseen, and thereupon to complete the said Panel, 
the Clerk is ordered to draw from the jury box in his custody, the 
names of twenty-five other persons to he summoned by the Marshal 
to appear in this Court to-morrow morning at ten o’clock. 


Challenge to Special ] T enire of Jurors. 

Filed April 15, 1913. 

******* 

Now comes the defendant May King, by her attorneys, Matthew 
K. O Brien and James A. O’Shea, and interposes a challenge to the 
array of the special venire summoned to complete the panel to try 
the above-entitled cause for the reason, among others, that said 
venire was not drawn in accordance with law, in that, the seal of 
the jury box from which the names were drawn was not publicly 
broken and tlie names were not drawn therefrom by the Clerk of the 
Supreme Court of 11 le District of Columbia as provided by law but 
(Hi the contrary the seal of said jury box was privately broken by 
one Al. Berman, an assistant to the Clerk of the Supreme Court of 
the District of Columbia, as shown by the affidavit filed herewith 
which is made a part of the foregoing challenge. 

MATTHEW E. O’BRIEN, 
JAMES A. O’SHEA, 

Attorneys for Defendant. 


23 


A ffidnvit. 


May King being first duly sworn on oath deposes and says that 
-he is one of the defendants in the above-entitled cause and that she 
is informed and Ijelieves and therefore avers the fact to be that Al. 
Berman an Assistant to the (Jerk of the Supreme Court of the 
District of Columbia in the privacy of the Clerk’s Office broke the 
seal to the jury box and withdrew therefrom twenty-five names of 
jurors making the special venire summoned to complete the panel 
in the al>ove-entitled cause and she is informed and believes and 
therefore avers the fact to he that said names were not drawn in 
accordance with law and therefore she will be deprived of her con¬ 
stitutional right to he tried by a fair and impartial jury selected 
according to law. 

MAY KING. 

Subscribed and sworn to before me this 15th day of April A D 
1913. F ’ ' * 

J. R. YOUNG, Clerk, 

By E. J. McKEE, Ass’t CVk. 
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24 Motion to Quash Special Venire. 

Filed April 15, 1913. 

* * * * * * * 

Now comes the defendant May King, by her attorneys, Matthew 
E. O’Brien and James A. O’Shea, and moves the Court to quash the 
special venire of jurors summoned to complete the panel in the 
above-entitled cause for the following among other reasons: 

1. The venire is illegal. 

2. The said venire was not drawn according to law. 

3. The law directs that the Clerk shall publicly break the seal of 
the jury box and take therefrom the names, which was not done, but 
one of the Assistant Clerks who was not assigned to the Criminal 
Court, Al. Berman by name, in the privacy of the Clerk’s Office 
took from said box twenty-five names. 

MATTHEW E. O’BRIEN, 
JAMES A. O’SHEA, 

Attorneys for Defendant.. 


25 


Affidavit. 


****** * 


May King l>eing first duly sworn on oath deposes and says that 
she is one of the defendants in the above-entitled cause and that she 
is informed and believes and therefore avers the fact to be that Al. 
Berman an Assistant to the Clerk of the Supreme Court of the 
District of Columbia in the privacy of the Clerk’s Office broke the 
seal to the jury box and withdrew therefrom twenty-five names of 
jurors making the special venire summoned to complete the panel 
in the above-entitled cause and she is informed and believes and 
therefore avers the fact to be that said names were not drawn in 
accordance with law and therefore she will be deprived of her con¬ 
stitutional right to be tried by a fair and impartial jury selected 
according to law. 

MAY KING. 


Subscribed and sworn to before me this 15 dav of April A I) 
1913. 

J. R. YOUNG, Clerk , 

By E. J. McKEE, Ass’t CVk. 


26 Supreme Court of the District of Columbia. 

Tuesday, April 1 5th, A. D. 1913. 

The Court resumes its session pursuant to adjournment, Mr. Jus¬ 
tice Stafford presiding. 
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Come again the parties aforesaid, in manner as aforesaid, and the 
jurors who were in the jury box at the adjournment yesterday; 
whereupon the defendant May King, alias May Evans alias May 
Adair alias Anita Adair by her attorney tiles a challenge to the 
sepcial venire of jurors and a motion to quash said special venire, 
both of which challenge and motion are by the Court overruled, to 
which action of the Court, the said defendant May King by her 
attorneys asks an exception, which is noted; and thereupon the 
Marshal makes return into Court of the twenty-five persons drawn 
yesterday by the Clerk, pursuant to an order of the Court, as follows: 


1. George Wright. 

2. Kichard H. Quesenberry 

3. Otto E. Johanson. 

4. William F. Ham. 

5. J. Frank Ferry. 

(5. Charles J. Bell. 

7. I). Lawrence Engel. 

8. Fielding L. Marshall, Jr. 

9. Fletcher Hauck. 

10. Eugene L. Morgan.... 

27 

11. William Davis. 

12. Charles A. Trueworthy. 

13. Mercer B. Mayfield. 

14. Philip E. Strilby. 

15. Patrick J. Walshe. 

16. Thomas E. Scott. 

17. Benjamin Schwartz. . . . 

18. Michael J. O'Brien. 

19. Sanford X. Whitwell... 

20. William E. Moses. 

21. William Prater. 

22. Eugene II. Taggart . . . . 

23. W. Clarence Miller. 

24. John Keiplinger. 

25. Francis F. Longley. 


Service. 

. .Personal 

u 

• • 

u 

. . By Copy 

u u 

» • 

Personally 

u 

Not found 

a a 

.. Personal 


. .Personal 
.. By Copy 
. . Personal 

a 

• • 

a 

• • 

a 

• • 

. . By Copy 
Not found 
. . Personal 
Not found 
. . Personal 

a 

• • 

a 

• • 

a 

• • 

Not found 


Date, 1913. 

April 14 
“ 14 

15 

“ 14 

“ 14 

“ 15 

“ 14 

“ 15 

“ 15 

“ 14 


April 14 
“ 14 

a 14 

“ 14 

“ 14 

“ 14 

“ 14 

“ 15 

“ 14 

“ 15 

“ 14 

“ 14 

“ 14 

“ 14 

“ 15 


and thereupon, the above named being called and those responding, 
being sworn upon their voir dire, and examined as to their qualifi¬ 
cations for jury service and their competency for trying the issue 
joined herein, the jury is completed and is composed as follows:_ 


Edward Purcell, 
George II. Dorsey, 
Thomas J. Nash, Jr., 
Charles F. Herman, 
Harry G. Isel, 
Charles II. Ehrhardt, 


James O’Donnell, 
John Casseen, 
Frank E. Hart, 
John Madigan. 
Otto E. Johanson, 
Philip E. Strilby, 
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whereupon the other persons called are excused from jury service; 

and thereupon the said jurors are sworn well and truly to 
28 try the issue joined herein and after hearing the evidence in 
part, are respited until the meeting of the Court tomorrow. 


Supreme Court of the District of Columbia. 

Saturday, April 19, A. 1). 1918. 

The Court resumes its session pursuant to adjournment, Mr. Jus¬ 
tice Stafford presiding. 

******* 

Come again the parties aforesaid, in manner as aforesaid and the 
jury that was respited yesterday; whereupon the jury hear the evi¬ 
dence in full and it is considered by the Court that the case he sub¬ 
mitted to the said jury upon the "first and second counts only, of 
the indictment; and thereupon the said jury after hearing the argu¬ 
ments of counsel and the charge of the Court, retire to consider of 
their verdict, and returning into Court, upon their oath say that the 
said defendants, Janies J. Fletcher, George Noble, and May King 
alias May Evans alias May Adair alias Anita Adair are each guilty 
in manner and form as charged in the first and second counts of the 
said indictment and by direction of the court they say that the 
said defendants are each not guilty in manner and form as charged 
in the third, fourth and fifth counts of the said indictment ; where¬ 
upon the Court fixes the amount of bail in this case at twenty- 
29 five hundred dollars for the defendant James J. Fletcher, and 
fifteen hundred dollars for each of the defendants George 
Noble and May King; and thereupon each of the said defendants 
enters into a separate recognizance, the defendant James J. Fletcher, 
in the sum of twenty-five hundred dollars, with Lincoln L. Pitz- 
nogle as surety, the defendants George Noble and May King each 
in the sum of fifteen hundred dollars, with Patrick F. Hannan as 
surety for each, for the appearance of each of the said defendants 
before this Court from day to day, during the present and subsequent 
terms thereof, to hear and receive the sentence of the Court to be 
pronounced, when required and not to depart the Court without 
leave. 


Motions in Arrest of Judgment. 

Filed April 24, 1913. 

****** * 

Now comes the defendant James J. Fletcher, by his attorney, 
George P. Hoover, and moves the Court to arrest the Judgment in 
the above entitled cause, for the following reasons: 

1. That the indictment returned by the Grand Jury in the above 
entitled cause is bad in substance, in'that it fails to charge that the 
defendants, or either of them, had notice or knowledge of the 
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pendency of an Equity suit in the Supreme Court of the District of 
Columbia. 

2. that the said indictment is insufficient and does not, in 
contemplation of law, set forth a criminal offense against 
the defendants in that it does not contain an allegation that 
the defendants, or either of them knew, or had notice, that there was 
a suit pending on the Equity side of the Supreme Court of the Dis¬ 
trict of Columbia between Julia If. Fletcher and James J. Fletcher 
and another, for the purpose of which Equity suit, it is alleged in 
the indictment, the defendants conspired to procure the alleged false 
and fraudulent evidence of adultery against the said Julia B. 
Fletcher. 

GEO. P. HOOVER, 
Attorney for James J. Fletcher. 

To the' United States Attorney in and for the District of Columbia: 

Please take notice that the foregoing motion will be called to the 
attention of the Court, before Mr. Justice Stafford, presiding in 
Criminal Court Number One, on Friday, May 2, 1913, at ten o’clock 
A. M., or as soon thereafter as counsel may be heard. 

GEO. P. HOOVER, 
Attorney for James J. Fletcher. 

Service of a copy of the foregoing motion acknowledged this 24th 
day of April, 1913. 

JAMES M. PROCTOR, 

Ass't Attorney for the United States in and for the 

District of Columbia. 


Now comes the defendant. May King by her attorneys, James A. 
O'Shea and Matthew E. O’Brien and moves the Court to arrest the 
judgment on the verdict in the above-entitled cause for the following 
among other reasons: 

1. Because the indictment does not allege that there was any 
offense committed. 

2. Because said indictment is defective and insufficient, in that 
the alleged offenses were not set out with sufficient certainty, com¬ 
pleteness, precision and definiteness, and said indictment is too 
vague, indefinite, incomplete and uncertain to charge in law a 
crime. 

3. Because said indictment is fatally defective in other particu¬ 
lars. 

4. Because the indictment was not sufficient to put the defendant 
on inquiry as to what she was expected to answer at the Trial Table 

5. Because there were many variances between the allegation in 
the indictment and the facts proved at the trial. 

6. Because there is no averment or allegation in either of said 
counts that the said May King knew or had any means by which 
she could have known that there was an Equity suit pending. 

7. The crime of conspiracy is not sufficiently averred. 
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8. There is not such crime as this known to the law. 

9. Because one Julia B. Fletcher appeared before the Grand 

Jury. 

32 10. The defendant May King was convicted of two offenses 

and she was only on trial for one. 

11. The verdict is repugnant. 

12. There is a conflict between the first and second counts. 

13. The defendant, May King, if this verdict is allowed to stand 
vvill be deprived of her liberty without due process of law in viola¬ 
tion of the Sixth (6) and Fourteenth (14) amendments to the 
Constitution of the United States. 

14. 1 he petit jury was not selected or drawn according to the 
requirements of the Statute in such case made and provided. 

15. The Clerk of the Court took no actual part in the drawing 
of the petit jury. 

16. The Deputy Clerk, Al. Buhrman, was not and is not the 
proper person authorized under the law to take part in the drawing 
or selecting of jurors. 

li. That said jury was not publicly drawn according to law as 
required by the Statute. 

18. Because of other reasons appearing on the face of the indict¬ 
ment and proceedings. 

JAMES A. O’SHEA, 

MATTHEW E. O’BRIEN, 
Attorneys for Defendant May King. 


33 To the United States District Attornev, Clarence R. Wilson 
Esquire, Washington, D. C.: 

Please take notice that we will call this matter to the attention 
of Mr. Justice Stafford holding a term for Criminal Business in 
Criminal Court No. 1 on Friday the 2d day of May A I) 1913 

JAMES A. O’SHEA, 

MATTHEW E. O’BRIEN, 
Attorneys for the Defendant May King. 


Service of the above acknowledged this — day of April, A. D. 
1913. 

S. McC. HAWKEN. 


Now comes the defendant, George Noble, by his attorney, Wil¬ 
liam E. Ambrose, and moves the Court to arrest the judgment on the 
veidict in the abo\e-entitled cause for the following among other 
reasons: ” 

1. Because the indictment does not allege that there was anv 
offense committed. 

2. Because said indictment is defective and insufficient in that 

the alleged offenses were not set out with sufficient certainty 
34 completeness, precision and definiteness, and said indictment 

. . 18 to ° vague, indefinite, incomplete and uncertain to charge 

in law a crime. 

3—2603a 
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3. Because said indictment is fatally defective in other particu- 

Because the indictment was not sufficient to put the defendant 
on inquiry as to what he was expected to answer at the ir.al 

Td 5. le Because there were many variances between the allegation in 

thp indictment and the facts proved at the trial. 

<i Because there is no averment or allegation in cither of said 
♦ i.lip s*iid George Noble knew or had any means b) 

which he could have known that there c^ts an Equity suit pending 
7 The crime of conspiracy is not sufficiently a\ei red. 

K There is no such crime as this known to the law. . 

9 ; Because one Julia B. Fletcher appeared before the Grand 

JU 10. The defendant George Noble was convicted of two offenses 

and he was only on trial for one. 

11 The verdict is repugnant. 

12 There is a conflict between the first and second counts. 

13 The defendant, George Noble, it this verdict is allowed t 
stand will be deprived of his liberty without due process of law m 
violation of the Sixth (6) and Fourteenth (14) amendments to the 

iBntitntion of the United States. .. , .1 

14 The petit jury was not selected or drawn according to the 

requirements of the Statute in such case made and pro- 

0 ' "pT The Clerk of the Court took no actual part in the 

d T6 in The f Deputf Sk, Al. Buhrman, was not and is not the 
proper pereonauthorized under the law to take part in the drawing 

or ^lecting^ ofJurore y ^ ^ publicly drawn according to law as 

T^CaVs^ofothm- reasons appearing on the face of the in¬ 
dictment and proceedings. WM AMBROSE, 

Attorney for the Defendant George Noble. 

To the United Suites District Attorney, Clarence R. Wilson, Esquire, 
Washington, D. C.: . 

Please take notice that T will call this matter to the attention of 
Mr Justice Stafford holding a term for Criminal Business in 
Criminal Court No. 1 on Friday, the 2nd day of May, A. D., 

-* AH O 


1913. 


WM. E. AMBROSE, 

Attorney for the Defendant George Noble. 


Service of the above acknowledged this day of Apiil, A. 1>. 

1913 ‘ JAS. M. PROCTOR, 

Asst U. S. Att’y. 
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36 Supreme Court of the District of Columbia. 

Friday, May 1 6 th , A. D . 1913. 

The Court resumes its session pursuant to adjournment, Mr. 
Justice Stafford Presiding. 

* * * * * * * 

Come as well the Attorney of the United States as the defendants 
in proper person, according to their several recognizances and by 
their attorneys, George P. Hoover, W. E. Ambrose, J. A. O’Shea 
and M. E. O’Brien Esquires; whereupon it is considered by the 
Court, that the motions in arrest of judgment and the motions for 
new trials, heretofore filed by each defendant in this case, be and 
the same hereby are overruled as to each defendant herein, to which 
action of the Court, each defendant by his said attorney asks an 
exception, which exceptions are noted; whereupon it is demanded 
of the defendant James J. Fletcher what further he has to say 
why the sentence of the law should not be pronounced against him, 
and he says nothing except as he has already said; whereupon it 
is considered bv the Court that for his said offense the said de- 

« j 

fendant James J. Fletcher be taken by the Superintendent of the 
Washington Asylum and Jail to the said Asylum and Jail, thence 
to the Penitentiary (as designated by the Attorney General of the 
United States) there to be imprisoned for the period of five (5) 
years to take effect from and including the date of arrival of said 
defendant, James J. Fletcher at said Penitentiary; a^nd 

37 thereupon the said defendant James J. Fletcher by his 
attorney moves the Court to strike out the said sentence, 

which motion is denied bv the Court, to which action of the Court 
the said defendant James J. Fletcher by his attornev asks an ex- 
ception which is noted; and thereupon it is demanded of the de¬ 
fendant George Noble what further he has to say why the sentence 
of the law should not be pronounced against him and he says noth¬ 
ing except as he has already said; whereupon it is considered by 
the Court that for his said offense, the said defendant George Noble, 
be taken by the Superintendent of the Washington Asylum and 
Jail to the said Asylum and Jail, thence to the Penitentiary (as 
designated by the Attorney General of the United States) there 
to be imprisoned for the period of three (3) years to take effect 
from and including the date of arrival of said defendant George 
Noble at said Penitentiary; whereupon the said defendant George 
Noble by his attorney moves the Court to strike out the said sentence, 
which motion is denied by the Court, to which action of the Court, 
the said defendant George Noble by his attorney asks an exception 
which is noted; and thereupon it is demanded of the defendant 
M ay King alias May Evans alias May Adair alias Anita Adair what 
further she has to say why the sentence of the law should not be 
pronounced against her and she says nothing except as she has 
already said; whereupon it is considered by the Court that for her 
said offense the said defendant May King alias as aforesaid be taken 
by the Superintendent of the Washington Asylum and Jail to the 
said Asylum and Jail, thence to the Penitentiary, (as designated 
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by the Attorney General of the United States) there to be 
imprisoned for the period of two (2) years, to take effect 
from and including the date of arrival of the said defendant, 
May King alias as aforesaid, at the said Penitentiary; whereupon 
the said several defendants by their said attorneys note appeals to 
the ( ourt of Appeals of the District of Columbia, from the judgment 
of this Court as to each of the said defendants in this case; and 
thereupon the Court fixes the amount of the Bonds for Costs in this 
case, at fifty dollars, for each of the said defendants and the amount 
of the Bonds for Appearance at twenty-five hundred dollars for the 
defendant James J. Fletcher, and fifteen hundred dollars, for each 
of the (lefendants George Noble and May King alias as aforesaid 
respectively; whereupon the defendant James J. Fletcher enters 
into a recognizance in the sum of twenty-five hundred dollars with 
Lincoln L. Pitznogle, to forthwith surrender himself to the custody 
of the Marshal of this District to be dealt with and proceeded against 
according to law in case the judgment appealed from shall be af¬ 
firmed, or the appeal for any cause dismissed, or the judgment be 
reversed and a new trial ordered, or if the said defendant depart the 
Court without leave; and thereupon the defendant May King alias 
as aforesaid enters into a recognizance in the sum of fifteen hun¬ 
dred dollars with Patrick F. Hannan as surety, to forthwith sur¬ 
render herself to the custody of the Marshal of this District to be 
dealt with and proceeded against according to law in case the judg¬ 
ment appealed from shall he affirmed, or the appeal for any cause 
dismissed, or the judgment he reversed and a new trial 
of) ordered, or if the said defendant depart the Court without 
leave; whereupon the defendant George Noble in default of 
bond is committed to the Washington Asylum and Jail. 


Memoranda. 

June B. 1913.—Cost Bonds of Defendants Nos. 1, 2 and 3, 
approved and filed. 

June 24, 1913.—Bill of Exceptions submitted. 

June 27, 1913.—Time to settle Bill of Exceptions extended to, 
and including, Julv 14, 1913. 

July 11, 1913.—Time to file Transcript of Record extended to, 
and including, July 30, 1913. 

Time to settle Bill of Exceptions extended to, and including, 
August 1, 1913. 

40 July 14. 1913.—Time to file Transcript of Record further 
extended to, and including, September 1, 1913. 

Supreme Court of the District of Columbia. 

Monday, July 14 th, A. D. 1913. 

The Court resumes it session pursuant to adjournment, Mr. 
Justice Gould presiding. 
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, ^SJ VV come .the defendants by their several attorneys and pray 
the Court to sign and make a part of the record their Bill of Excep- 
tions submitted to the Court on June 24th, 1913, which is accord- 
ingly done nunc pro tunc. 


Memorandum. 


August 20,1913.—Time to file Transcript of Record further ex¬ 
tended to, and including, September 20, 1913. 


Assignments of Error. 

Filed September 17, 1913. 

In the Supreme Court of the District of Columbia. 

Criminal. No. 28742. 

United States 
vs. 

James J. Fletcher et al. 

Now come James J. Fletcher, May King, alias May Adair and 
Ceorge Noble, defendants in the above-entitled cause, bv their 
attorneys, and assign for review by the Court of Appeals on the 

appeal in the above-entitled cause the following errors committed 
by the trial court: 

1. 4 he Court committed error in over-ruling the motion to quash 
the indictment, which motion was made on the ground that the 
record disclosed that the wife of one of the defendants, who was not 
a competent witness, had testified before the Grand Jury. 

2. That the Court committed error in over-ruling the defendants’ 
challenge to the array of jurors, which challenge was made on the 
ground that the venire was illegal, and on the further ground that 
the venire was not drawn according to law. 

3. The Court committed error in over-ruling the motion to quash 
the special venire which was made on the same ground as the chal¬ 
lenge in the previous assignment of error. 

4. The Court committed error in over-ruling the objection to 
the admission in evidence of the testimony of the witness May 

Weller as to conversations with the defendant May King. 

42 5. The Court committed error in admitting in evidence 

the testimony of the witness Carrie B. Scott as to the state¬ 
ments alleged to have been made by the defendant May King in 
Alexandria, said objection being based upon the ground that it 
appeared from the testimony of the witness that the alleged con¬ 
spiracy, if any, was, at that time, shown to have been terminated. 

6. The Court committed error in admitting in evidence the tes¬ 
timony of the witness Carrie B. Scott as to statements alleged to have 
been made by the defendant May King on the way from Alex- 
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andria to Washington, which objection was based upon the same 
ground as that set out in the previous assignment of error. 

7. The Court committed error in admitting in evidence the tes¬ 
timony of the witness Carrie B. Scott as to a conversation she is 
alleged to have had with the defendant May King in respect to what 
money she was to receive for her part in the alleged conspiracy, and 
further conversation which occurred at the home of the witness, 
which said objection was based upon the same ground as that set 
out in the previous assignment of error. 

8. The Court committed error in admitting in evidence the tes¬ 
timony of the witness Carrie B. Scott, on redirect examination, in 
relation to a conversation alleged to have occurred between the wit¬ 
ness and May King on the subject of the drinking of Mrs. Fletcher, 
which said objection was based upon the same ground as that set 

out in the previous assignment of error. 

48 tk The Court committed error in admitting in evidence 

the bill of complaint in the case of Julia B. Fletcher vs. James 
J. Fletcher, Equity No. 30577, the answer of the defendant James J. 
Fletcher and the cross bill of the defendant James J. Fletcher, 
objection being made to the admissibility of the foregoing papers on 
the ground that the indictment alleged that a certain equity cause 
was pending and at issue in this court, whereas the papers offered in 
evidence did not conform to the allegations of the indictment, for 
ihe reason that it appeared from the said papers that the said equity 
cause was not at issue as alleged in the indictment. 

10. The Court committed error in admitting in evidence the 
papers described in the previous assignment of error on the ground 
that the indictment does not allege that the defendants knew of the 
pendency of the equity cause, and for that reason could not be 
guilty of conspiracy to procure evidence to be used in an equity 
cause the pendency of which the defendants were not charged with 
having knowledge of by the allegations of the indictment. 

11. The Court committed error in admitting in evidence the 
answer of the defendant James J. Fletcher for the purpose of 
proving the marriage between the said James J. Fletcher and Julia 
B. Fletcher. 

12. The Court committed error in over-ruling the motion to 
direct the jury to return a verdict of not guilty, on the following 


grounds: 

(a) That the charging part of the indictment does not allege that 
the defendants, other than Fletcher, knew of the marriage 
44 between James J. Fletcher and Julia B. Fletcher. 

(b) That the Government failed to affirmatively prove 
the marriage between James J. Fletcher and Julia B. Fletcher. 

(c) That there is a fatal variance between the allegations of the 
indictment and the evidence. 

(<7) Because the indictment fails to charge that the defendants 
other than Fletcher knew that the equity cause was pending. 

(e) Because the indictment fails to charge, and the evidence fails 

affirmativelv to show, so far as the defendants other than Fletcher 

%/ 
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are concerned, that the bond of marriage existed between James J. 
Fletcher and Julia B. Fletcher. 

13. The Court committed error in over-ruling the motion to strike 
out the testimony of the witness Kohler, in so far as said testimony 
related to what took place in respect to his driving the defendant 
Noble about certain parts of the city, after losing the taxi-cab in the 
Capitol Grounds, which said motion was made on the ground that 
the evidence could only be admitted under the fifth count of the 
indictment, which said count had been abandoned by the Gov¬ 
ernment. 

14. The Court committed error in over-ruling the motion to 
strike out the testimony of the witness Updyke in so far as it related 
to his driving one of the defendants about certain parts of the city, 
which said objection was based upon the same ground as that set 
out in the previous assignment of error. 

15. The Court committed error in refusing to admit in evidence 
the testimony of the witness Hose Yarrow, which evidence was 

offered for the purpose of showing the improbability of the 

45 alleged conduct of the defendants in seeking to have Julia B. 

Fletcher become intoxicated. 

16. The Court committed error in refusing to admit in evidence 
the testimony of the witness Henry Mockabee, the evidence of 
which witness was offered for the same purpose as that set out in 
the previous assignment of error. 

17. The Court committed error in refusing to admit in evidence 
the answer sought to be elicited by the question propounded to the 
witness Fred T. Lagier. 

18. The Court committed error in granting the motion made by 
the United States Attorney to strike out all of the testimonv of Fred 
T. Lagier. 

19. T1 le Court committed error in refusing to admit in evidence 
the question propounded to the witness Fred T. Lagier as to whether 
or not be considered the witness Wilson worthy of belief. 

20. The Court committed error in refusing to admit in evidence 
the testimony offered by the witness John C. Smith, in respect to his 
finding Mrs. Fletcher in an intoxicated condition, which said testi¬ 
mony was offered for the same purpose as that of the witnesses 
Yarrow and Mockabee. 

21. The Court committed error in refusing to admit in evidence 
the answer of the defendant James J. Fletcher to the rule to show 
cause and the accompanying affidavits thereto, in Equity Cause No. 
30,577; the rule to show cause in said cause having theretofore been 
admitted in evidence. 

22. The Court committed error in over-ruling the motion to with¬ 
draw a juror on the ground of improper remarks made by Assistant 

United States District Attorney Hawken during the course of 

46 his argument to the jury. 

23. The Court committed error in over-ruling the motion 
to withdraw a juror on the ground of improper remarks made by 
United States District Attorney Wilson during his argument to 
the jury. 
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24. The Court committed error in refusing to grant prayer No. 
1 of each of the defendants. 

25. The Court committed error in refusing to grant prayer No. 5 
of each of the defendants. 

26. The Court committed error in refusing to grant prayer No. 6 
of each of the defendants. 

27. The Court committed error in refusing to grant prayer No. 9 
of each of the defendants. 

28. The Court committed error in refusing to grant prayer No. 
10 of the defendants Noble and King. 

29. The Court committed error in refusing to grant prayer No. 12 
of the defendant King. 

30. The Court committed error in that part of his charge in which 
he instructed the jury that the Equity cause was pending and at 
issue. 

31. The Court committed error in over-ruling the motions in 
arrest of judgment, made by each of the defendants. 

32. The Court committed error in the imposition of .sentence and 
the entry of judgment upon the verdict as to the defendants Fletcher 
and Noble, in that the Court sentenced them to a term of imprison¬ 
ment for more than two years. 

33. The Court committed error in refusing to grant the motions, 
made by the defendants Fletcher and Noble, to strike out the sen¬ 
tence on the ground that the Court could not impose a sen- 

47 tence for a greater term than two years under the provisions 
of the code of law of the District of Columbia and the United 
States Penal Code. 

GEO. P. HOOVER, 

M. E. O’BRIEN, 

JAS. A. O’SHEA, 

WM. E. AMBROSE, 

Attorneys for Defendants 


48 Designation for Record. 

Filed September 17, 1913. 

In the Supreme Court of the District of Columbia. 

Criminal. No. 28742. 

United States 
vs. 

James J. Fletcher et al. 

The clerk will please make up a transcript of the record in the 
above entitled cause; to be filed in the Court of Appeals of the Dis¬ 
trict of Columbia, and include therein the following papers: 

1. The indictment. 

2. The motion to quash the indictment. 
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3. The order over-uling the motion to quash the indictment and 
the exception taken thereto. 

4. The challenge to the special venire. 

5. The order overruling the challenge to the special venire and 
the exception taken thereto. 

6. The motion to quash the special venire. 

7. The order overruling the motion to quash the special venire 
and the exceptions taken thereto. 

7Vo. The verdict of the jury. 

8. The motions in arrest of judgment. 

9. The order overruling the motions in arrest of judgment and the 
exceptions taken thereto. 

10. The judgment. 

11. The exceptions taken to the judgment. 

12. The motion to strike out the sentence. 

13. The order overruling the motions to strike out the sentence 
and the exceptions thereto. 

14. The order making the bill of exceptions a part of the record. 

15. Memorandum of the approval of bond for costs. 

49 16. Memorandum of extensions of time to submit bill of 

exceptions and the extensions of time to file transcript of 

record. 

17. The assignment of errors. 

18. This designation. 

GEO. P. HOOVER. 

M. E. O’BRIEN, 

JAS. A. O’SHEA, 

WM. E. AMBROSE, 
Attorneys for the Defendant-. 


Memorandum. 

September 18, 1913.—Time to file Transcript of Record further 
extended to, and including, September 29, 1913. 


50 Supreme Court of the District of Columbia. 

United States of America, 

District of Columbia, ss: 


1, John R. Young, Clerk of the Supreme Court of the District of 
Columbia, hereby certify the foregoing pages numbered from 1 to 
49, both inclusive, to be a true and correct transcript of the record 
according to directions of counsel herein filed, copy of which is made 
part of this transcript, in the case of the United States vs. James J 
Fletcher et al., Criminal No. 28742, as the same remains upon the 
files and of record in said Court. 

In Testimony Whereof, I hereunto subscribe mv name and affix 

“j? of said Onurt, at the City of Washington! in said District 
tins 29th day of September. 1913. 

TSeal Supreme Court of the District of Columbia.] 

JOHN R. YOUNG, Clerk. 
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51 Filed in Open Court. Jul- 14 1913. J. R. Young, Clerk. 
In the Supreme Court of the District of Columbia. 

No. 28742. 

United States of America 
vs. 

James J. Fletcher, George Noble and May King. 

Criminal Conspiracy. 

Defendants Bill of Exceptions. 

This cause coming on for trial, before the Honorable Wendell I. 
Stafford. Associate Justice of the Supreme Court of the District of 
Columbia, and a jury, on the 15th, loth, 17th, 18 th and 19th o 
\pril 1913, the United States being represented by Messrs Clarence 
R Wilson. District Attorney, S. McCoimus Hawkenand -Tames M. 
Proctor, Assistant District Attorneys, the defendant 1 letcher by Mr. 
Georoe P. Hoover, the defendant Noble by Mr. W ill lain Karl Am¬ 
brose" and the defendant May King bv Messrs. James A O Shea and 
Matthew E. O'Brien, the following proceedings were had: 

There were certain jurors in the jury box when Court adjourned 
on Monday afternoon, who resumed their seats in the jun box, and 

additional talesmen were ordered. 

That then and there the following occurred: 

«Mr O'Brien: Before the jury is called, 1 wish to tile a challenge 

m the array, which 1 will hand up to the Court.’ . . 

That then and thereupon counsel handed to the Court the chal¬ 
lenge to the array after it had been duly filed and marked as filed 
by the Clerk ; said challenge to the array being made a part of the 

e Tlvit then and thereupon the additional panel of talesmen was 
‘ s worn each on his voir dire, and thereupon examined by 
52 the Clerk of the Court ns to their qualifications 

That then and thereupon the Court asked the District at¬ 
torney Mr Wilson, whether he had seen the challenge, and Mr 
Wilson stated that he had, and the Court asked him if he understood 
the objection went to the fact that the seal of the jury box was broken 
bv the deputy did it instead of the Clerk, and Mr. Wilson that he 

understood it went to both. , . 

Tt was aDo stated in the challenge that Al. Buhrman, an assistant 

clerk in the Supreme Court of the District of Columbia, broke the 
seal of the jury box in the privacy of the clerk’s office, etc. That 
of course, as a matter of law the clerk’s office is a public place, and, 
in so far as this attempts to be an allegation of fact, it is meaning¬ 
less. because there is no privacy of the clerk’s office. 

That then and thereupon the Court stated we might hear evidence 

as to how it was done. 

That then and thereupon one Alfred G. Burhman was duly sworn 
and testified substantially as follows: 



UNITED STATES OF AMERICA. 


27 


By Mr. O’Brien : 

“Q. What is your name, Mr. Buhrman? 

“The Court: We understand that this is Mr. Buhrman, an as¬ 
sistant clerk of the Court. This is before the Court. There is no 
jury here. 

By Mr. O’Brien: 

“Q. Mr. Buhrman, did you draw some jurors from the box yester¬ 
day? A. Yes, sir. 

“Q. Where? A. I beg pardon? 

53 “Q. Where did you do it? A. In the Clerk’s office. 

“Q. Did you break the seal of the box? A. I did. 

“Q. Was there anybody present? A. Yes, sir. 

“Q. Who was present? A. My associates and the Chief Clerk, 
Mr. Young. 

“Q. What time was it? A. My recollection is it was between ten 
and twelve; somewhere near eleven. 

“Q. Those were the jurors to be summoned to complete this panel 
today in this court? A. T did not read the preamble on the book, 
which Mr. Levensaler prepared. T merely broke the seal on the box 
at the direction of the Clerk and drew the slips from the box. and 
read the names to Mr. Levensaler, who transcribed them to the book. 

“Q. Mr. Levensaler put the preamble on the book, did he? A. 
Yes, sir. 

“0. He is also an assistant clerk? A. Yes, sir. 

“Mr. O’Brien: That is all. 

“Bv Mr. Wilson: 

«/ 

“Q. Mr. Buhrman, was that drawing done in a private room? A. 
No, sir; it was in the Clerk’s office. 

54 “Q. A public place? A. Open to the public. There were 
several people in the room at the time on the outside of the 

counter, transacting private business, I presume. 

“Q. And it was during the business hours when the Clerk’s office 
was open to the public? A. Yes, sir. 

“Q. And public business was being transacted? A. Yes, sir. 

“Q. And anybody could have been there who wanted to be there? 
A. Yes, sir. 

“By the Court: 

“Q. Was any privacy observed? A. None at all. 

“By Mr. O’Brien : 

“Q. Did you make a proclamation to the public? A. I did not 
announce it, but I read the names so loud that anyone could have 
heard them who was listening. 

“Q. The Clerk was there present? A. Mr. Young was in and out 
of there all the time. 

“Q. He was sick? A. No, sir. 
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“Bv the Court: 

•J * 

“Q. lie simply told you to do it in his own presence? A. Yes, 
sir. 

“By Mr. Wilson: 

“Q. And you read the names and addresses of the jurors, 
55 did you? A. Yes, sir, the same formula we go through on 
every jury. 


“The Court: The Court finds as a fact that these names were 
drawn as described by Mr. Buhrman, if there is no other evidence. 
I suppose there is no other evidence to he ottered? 

“Mr. O'Brien: No. 

“The Court: And that the seal was publicly broken, and that 
what took place occurred in a public place, and so far as having been 
done by the deputy clerk, it now appears that it was done by the 
clerk : the deputy was only his hand and voice, exactly as it he had 
done it himself; but even if it was done by him as an assistant, I 
have no doubt that lie had the same authority to do it, so that the 
motion is overruled. 

“Mr. O'Brien : Will you note an exception? 

“The Court: An exception will be noted. 

“Mr. O’Brien: Covering the same point, T will file a motion to 
quash, with the same affidavit. 

“The Court: It is the same, is it? 

“Mr. O'Brien: Yes. 

“The Court: Then that will he overruled, and an exception 
noted. 

“Mr. Wilson: There are two grounds or assignments in this 
notice, which might he construed to he broader—“the venire is 
illegal, and said venire is not drawn according to law”- 

“The Court: Mr. O’Brien stated that they were exactly the same. 

“Mr. O'Brien: It is intended to cover the same grounds. 

“The Court: You stated they were the same grounds, and 
.")() I disposed of the motion upon that assumption. 

“Mr. O'Brien: Thev are the same, so far as we under- 
stand it. The affidavit in support is exactly thesame, and reading 
them together, the words “illegally drawn” may he taken to mean 
they were illegally drawn because they were drawn in the manner 
described in the affidavit. 

“The Court: T think they are the same, now that I read it. It 
savs the venire was not drawn in accordance with law, in that, and 


so forth. 

“Mr. Wilson: Is your Honor reading the motion to quash? 
“The Court: T supposed T was. 

“Mr. Wilson: This is in three paragraphs. 

“The Court: Then T have been handed the wrong paper. 

“Mr. O'Brien: They are hacked wrong. 

“The Court: Thev are incorrectly labeled? 

“Mr. O’Brien: Yes. Your Honor, this was done in a hurry. 
“The Court: You had better correct them, and have it right. I 
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understand that no other evidence is offered under this motion than 
has already been offered? 

“Mr. O'Brien: No, your Honor. 

The Court: Then the motion will be overruled, and an excep¬ 
tion noted. 

“You may proceed with empanelling the jury.” 

And then and thereupon the Court proceeded with the enipan- 

Ar ln ? n * ie J l l r * v an ^ ea ^ed one Eugene L. Morgan, one Mercer B. 
-Mayfield, one J. Frank Terry, one Phillip E. Striebv and one Otto 
H Johansen. 

And then and thereupon the jury was duly empanelled and 
sw r orn. 

57 And then and thereupn S. McComas Hawken made the 
opening statement for the Government. 


58 ^ And thereupon to maintain the issues on its part joined the 
I nited States produced as a witness Mrs. May Weller, who 

testified that she lived at 510 Maine Avenue, and knew the defend¬ 
ant May King; that she had known her since August 18, 1911; tlia* 
she heard her telephone to the Atlantic Hotel and ask for Ji’mmv 
Fletcher. 

Whereupon counsel for the defense other than May King objected 
to the admissibility of any statement made by her as evidence tend¬ 
ing to hind those defendants, to which objection the Court said that 
it vouId he better to reserve those questions until the jurv were in¬ 
structed, that at this time the evidence would he treated onlv as 
against the defendant May King. 

Witness further testified that May King was at her house for 
about ten weeks and said she came back from an automobile ride 
one day and said she was going to do some detective work for Jimmy 
Fletcher; saw automobile stop in front of witness’ house; said she 
was going to do a piece of detective work and get $500. for it; two 
men were in the automobile with the defendant May King hut wit¬ 
ness has not seen either one of them since; when May King came 
hack, said she was going to get $500 for compromising Mrs. Fletcher: 
did not go into details at that time; thinks this was on Friday but 
could not say whether it was Friday or Saturday; thinks it was on 
November 4 or 5; she said Jimmy Fletcher was going to send down a 
grip, and she was going to take the grip, go to hoarding house and 
hoard where Mrs. Fletcher was stopping; contents of grip were to 
make believe she had come from a distance, as if she had come off a 
train; automobile came up and gentleman brought grip and gave it 
to her; grip contained powder, comb and brush and bottle of 

59 whisky; May King said whisky was not drugged ; said she was 
going to get Mrs. Fletcher in an unconscious condition, get her 

into a room and compromise her hv having some man in the room 
with her and her husband was to come on the scene; witness said, “Do 
you call that detective work? 1 call it blackmail.” She said, “I need 
the money, and I will get $500. for it.” Witness did not know Mrs. 
Fletcher at that time; May King left house sometime Saturdav 
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night, did not see her again until Monday morning; witness went to 
her room and May King told her she had been out with Mrs. 
Fletcher and had gotten Mis. Fletcher in a very drunken condition 
hut could not get her into a house, restaurant or hotel or any place; 

Whereupon counsel for the defendants Fletcher and Noble ob¬ 
jected to any statement made by the defendant May King at any 
time after tiie alleged conspiracy on the ground that it was a past 
nar-ative of what had occurred, in response to which objection the 
Court said that the testimony was received at this time only as 
against the defendant May King. 

Witness further testified that May King said she had been driving 
in a taxi; had driven to Alexandria, around Arlington and all over, 
and that Fletcher had followed in a touring car with someone with 
him: thinks she said it was a colored man with him but does not re¬ 
member particularly; said there was a roll of money handed to them 
and it was supposed to be $100. but when they undid it they found 
that it only contained $20. or $25. and it made them so mad they 
decided to put up a job on Fletcher and run off with the money; 
she said Mrs. Fletcher and two gentlemen were in the taxi cab with 
her. She said afterwards it was not Mrs. Fletcher after she had 
talked over the phone a number of times and tried to see Jimmy 
Fletcher over phone in regard to her getting her $500, and 
60 when she did not get it it seemed to make her very mad and 
she said it was not Mrs. Fletcher in the taxi-cab. She used 
to talk a great deal over the telephone trying to get Fletcher over 
the phone; called Atlantic Hotel; said she had done his dirty work 
and if she did not get her money would tuen State’s evidence; did 
not sav those words but made use of slang phrase; witness first knew 
Mrs. Fletcher on the following Tuesday, when witness went to see 
her. 

On cross examination, the witness testified that she could not state 
whether or not it was Friday or Saturday when the automobile came 
up and May King left the house; at the first conversation does not 
remember that May King went into details; thinks she told her 
something about the nature of the detective work after she got back 
from ride and most all of it after the hand bag was brought in; 
said she was going to do detective work, get Mrs. Fletcher intox¬ 
icated. get her into a room and notify Jimmy Fletcher so that he 
might catch his wife; could not give her exact words; witness does 
not think May King used the word “compromise”; could not swear 
that she used the expression “unconscious”; that May King did not 
tell witness she was employed to watch Mrs. Fletcher, that May 
King told witness she was engaged to get Mrs. Fletcher com¬ 
promised. to get her into a drunken condition and get her into a 
room and compromise her, that is, that her husband might catch 
her. 

And thereupon, further to maintain the issues upon its part 
joined, the United States produced as a witness Molly Valentine, 
who testified that she lived at the house of Mrs. Weller on Maine 
Avenue in October and November 1911; that she knew May King; 
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whereupon she was asked to state what conversation she had with 
her and objection being made by counsel representing defendants 
other than May King, the Court stated that it would be received with 
the same understanding as the testimony of the previous witness and 
thereupon the witness testified that May King came into the room 
where she was; that she had a dress suit case; Mrs. Weller 
61 asked her what she was going to do and May King replied 
a gentleman wants to get a divorce from his^ wife, does not 
want to pay her any money; she was going to get a room, get the 
wife drunk or go in a carriage with her, get some man or something 
with her and then Fletcher will get a divorce and give her money; 
witness heard May King make the foregoing statement; after that 
May King left the house and was gone for three or four days; after 
she returned had a conversation with her in which she said Mrs. 
Fletcher was a perfect lady and did not think she would so carriage 
riding with a6ybody. 

On cross examination the said witness testified that she had talked 
this case over with Mrs. Weller but could not say how many times. 
Before May King left the house she said she was going over to a 
lad?Vs house; said she was going to take a bottle over there, she saw 
bottle and everything in suit case; said she was going to do some 
detective work, to get this lady to go carriage riding with her. get 
her to drink something so she would go carriage riding, get some 
man with her so Mr. Fletcher could get a divorce and would not 
have to pay her any money; does not remember that she said any¬ 
thing about getting her uncon-cious; said she was going to get $500. 
for the work when it was done; does not remember her saying any¬ 
thing about compromising Mrs. Fletcher; all she said, she was going 
to do detective work towards her so that he could get a divorce; M rs. 
Weller was there at the time of conversation, all in parlor together; 
does not remember anything being said about whisky not being 
drugged; took bottle out of suit case and it looked like a half pint 
bottle. 

On redirect examination the said witness further testified that 
during the last four months she has not conversed with Mrs. Weller 
in reference to this case; has had no conversation with Mrs. 
6*2 Weller during that time. 

The United States further to maintain the issues on its 
part joined, produced as a witness, Leroy Wilson, who testified that 
he is a soldier in the United States Army, 28 years of age; that 
he knows the defendant George Noble, met him in a saloon a couple 
years ago; remembers taxi cab ride on Sunday night, had met Noble 
a couple of weeks before that; knows the defendant Janies Fletcher, 
also the defendant May King. Noble was introduced to witness in 
a saloon, by a fellow named Morgan; Noble told witness he was a 
private detective. 

Whereupon objection was made by counsel representing the de¬ 
fendants other than Noble to any statement, acts or declarations 
made out of the presence of the other defendants, to which the 
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Court replied that the same understanding would he had as in the 
case of the previous testimony upon this subject. 

Noble told witness he did not work on anything hut divorce cases 
and on some jobs he sometimes got a white man to help out and 
asked witness if lie would help out sometimes, to which witness re¬ 
plied he would; witness told Noble he could he found down at Maine 
Avenue pretty near every night; Noble found witness there one Sun¬ 
day night; witness went to Noble’s house on Saturday; Nobel having 
come for him at a colored sporting house on Maine Ave.; at Noble’s 
house witness saw Noble, Fletcher, and May King; witness was in 
the dining room with all three of the defendants; Noble introduced 
witness to the defendant May King, whose name was stated to be 
Adair; Noble tol/ witness he wanted him to go to her house on the 
following afternoon as an old time friend, get acquainted with Mrs. 
Fletcher, have a friend with him, and everything would be fixed up 
all right for witness and friend to go out with Mrs. Fletcher, 
63 to take her in a taxi cab; Noble told witness to take her to 
Harvey's, from there totake her to a room, leave word of 
the number of the room, he would come in. arrest them and turn 


them loose, he just wanted the evidence 
said Fletcher was trying to get a divorce; 
ing whole of conversation; witness was 


against Mrs. Fletcher; he 
Fletcher was present dur- 
at the house about three 


quarters of an hour and went away in taxi cab with Fletcher and 
May King; next day witness got Moorehead at Washington Bar¬ 
racks; went to Noble’s house with Moorehead; Noble was not there, 
and met him on East Capitol Street; went to 154 East Capitol Street 


and met May King; May King told witness Mrs. Fletcher was out 
at her sister's and said everything was fixed up all right for the 


night; this occurred between two and three o’clock in the afternoon; 
after leaving house witness met Noble; got in carriage with Noble 
and went to Atlantic Cafe, at which place he saw Fletcher; Fletcher 


asked if everything was fixed all right and witness said that the 
Adair woman said it was; Fletcher and Noble said they were going 


to fix it up for a taxi cab; they went towards Union Station in an 
automobile with Fletcher on the >eat and Noble on the bottom of the 


car; Fletcher asked Noble if he had money enough and Noble re¬ 
plied that he needed some money and Fletcher said come over to 
the garage and T will give you some more; they went across Sixth 
Street; saw Fletcher after he came back from the Station; did not 
hear Fletcher say anything to Noble when he came back; Noble 
made an engagement to me?t witness with Moorehead at Maine Ave¬ 
nue and Four and a Half Street at Seven o’clock, at which place 
witness met Noble; Witness. Noble, and a colored man called Butts, 
got into taxi cab and rode to a point one block below the house on 
East Capitol Street. 

At this point Butts Betters was called into the Court room and 
identified by the witness; when witness got out of taxi cab 
64 Noble told him to go to the house, if everything was all right 
to come out and go into the drug store and make believe 
he was calling a taxi cab and Noble would send taxi cab around; 
Noble said he would be waiting for witness to come out; at the 
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corner of Maine Avenue and Four and a Half Street Noble gave 
witness some money and said here is $100. for expenses; at 154 
East Capitol Street saw Adair woman and some stout woman, Adair 
woman said she had not seen Mrs. Fletcher that she was out to her 
sister s house; said she would get somebody to go in taxi cab and 
asked big stout woman if she would go; witness, Moorehead, May 
King and stout woman got into taxi cab; witness went out of house 
and met Noble; when taxi cab was stopped one block from house 
witness did not see any other automobile; after getting in taxi cab 
directions were given by May King to go to a road house in Mary¬ 
land; Chauffeur drove to Union Station to get Maryland license; 
witness did not see any other automobile; when got out there chauf¬ 
feur said road house was closed and could not get in; witness asked 
chauffeur if he could buy some whisky and cha-ffeur took a quart 
of whisky from under the seat; witness and Mo-rehead were in 
civilian clothes; after leaving road house came back to Washington 
and went to Alexandria; on way back saw another automobile, before 
that Noble had said they would follow in another automobile; Noble 
did not tell witness an\bod^ but himself would be in the automobile 
following; when they got to Alexandria May King gave directions 
for cha-ffeur to lose other automobile, went to lunch room; went 
zig zag in and out of streets; May King, witness and Moorehead went 
into lunch room and Mrs. Scott, the stout woman in automobile; 

witness paid for lunch with money given him by Noble; lie 
65 examined roll of money and it only contained $21.00 with 
roll of paper in middle; after leaving Alexandria came back 
to Georgetown where witness got out; at this point Mrs. Scott was 
brought into the Court room and identified bv the wutness as stout 
woman who w r as in automobile; when witness examined roll of 
money May King grabbed it and said, “give me that damned paper. 

I will make Fletcher make good for it” and stuck it down in her 
bosom, Noble said that if witness got Airs. Fletcher into a room 
he would come up and arrest them and turn them all loose; saw 
Fletcher right after lie was indicted by the Grand Jury; between 
time of ride and returning of indictment witness did not tell any¬ 
body he had been in taxi cab; Fletcher came to see witness over on 
Ohio Avenue; Noble came first and then Fletcher. Noble came 
one night and Fletcher the next; Noble told witness lie wanted him 
to see the boss, wdio was Fletcher; Fletcher came and took witness 
in taxi cab and asked witness if she was in taxi cab; witness did not 
know big woman until he saw her around Court; witness replied. 
“Yes, she was in the taxi cab.” Fletcher did not ask witness 
whether his wife was in taxi or not, he said was she in taxi and 
I said yes; Fletcher then said I want to see you in a couple of 
nights; after that Noble met witness on Pennsylvania Avenue and 
Fourteenth Street and Fletcher came up with two or three men in 
an automobile; said he had an affidavit he wanted witness to sw T ear 
to; came down in automobile to Sam’s place on Pennsylvania Ave¬ 
nue; after that witness w’ent with men to big building and went 
up in elevator and men wanted witness to sw’ear in affidavit that he 

5—2603a 
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had never held personal conversation with Fletcher and did not 
know him, witness did not sign aflidavit; after leaving building 
went to Sam’s where he saw Fletcher; when witness went 

66 to building he was with two men and Noble, does not know 
who men were and has not seen them since; the man who 

wanted him to sign the aflidavit was a short fellow, rather heavy, 
set, and a little bald headed; when witness first saw Fletcher lie said 
he wanted to see him in a couple of nights; when next saw him he 
said he wanted him to swear to an affidavit; after Fletcher got into 
automobile he asked witness why^he did not sign the affida\it, to 
which witness replied that he was not going to perjure himself and 
Fletcher said damn it if you go to jail who will get you out? Who 
will go your bond? Damn it you will rot in jail.” 

On cross examination of said witness he further testified that he 
first met Fletcher at Noble’s House on the Saturday before he went 
out for the automobile ride, about ten o’clock, something like that, 
or a little later; Noble called at 330 Maine Avenue for witness; wit¬ 
ness was not there then and met Noble on the corner; the house 336 
Maine Avenue is a house of prostitution with colored inmates and 
witness frequents that house in association with the colored women; 
on Saturday witness left Fort Meyer after supper; after leaving Fort 
went from saloon to saloon, then to the house on Maine Avenue; 
witness says that — was not drunk but does not know how many 
drinks he Lad; drank beer and whisky; could not give any idea as to 
the number of drinks he had before he met Noble; the only way he 
knew it was Fletcher he met at house that night was Noble told him; 
the man he took to be Fletcher had on a black overcoat and a cap; 
die man who introduced witness to Noble was named George Morgan, 
who was a soldier but has since been discharged; met Noble in saloon 
on Four and a Half Street near Pennsylvania Avenue; first saw 
Moorehead on Sunday morning at Washington Barricks; witness 
did not invite the stout lady to go out in automobile but May 

67 King did ; witness was introduced to stout lady but did not 
take notice of her name; witness was introduced by the name 

of Wilson but does not know under what name Moorehead was in¬ 
troduced; May King asked witness if it would be all right to take Mrs. 
Scott and witness replied that he did not care; witness was going out 
with Mrs. Scott to “put her wise” so she could tell Mrs. Fletcher; 
was going to tell her why he was there, witness says that be agreed 
to do what Noble wanted him to do and changed his mind when be 
found out what kind of a woman Mrs. Fletcher was, learned that 
from Mrs. Scott when they were coming from that road house out 
to Alexandria; the only thing witness asked Mrs. Scott was where 
Mrs. Fletcher was and Mrs. Scott said she was down to her sister’s; 
told Mrs. Scott of his purpose in coming to the house while they 
were on the road to Alexandria; when Noble gave witness money 
and told witness to take Mrs. Fletcher to Harvey's he “did not know 
what kind of a place Harvey’s was, had never been there” also told 
witness to get her to a room if he could; told witness that on Satur¬ 
day night down at the house; it was in October 1012 that Noble 
came to see witness at the house on Ohio Avenue about the affidavit; 



UNITED STATES OF AMERICA. 


35 


the night after Noble called witness met Fletcher at 14th and Ohio 
Avenue; Fletcher was in automobile and witness got in with him, 
rode for a block or so and came back to Ohio Avenue and witness 
got out; at the house on Ohio Avenue a colored woman named Marie 
lias a. room back of that occupied by witness, but witness denies that 
he was living with her; colored woman went to live there after wit¬ 
ness took a room there. 

On further cross examination the said witness testified that he 
never met May King before Saturday at Noble’s house nor 
OS had he ever been out in automobile with her before; first 
knew Mrs. Scott was going and Mrs. Fletcher was not just 
before they went out in taxi cab; May King told witness Mrs. 
Fletcher was not going; witness was there when May King asked 
Mrs. Scott to go; asked her if she would like to take a ride; the place 
they stopped at in Alexandria was a regular eating place; May King 
and Mrs. Scott had a conversation in the automobile but witness can 
not tell what was said; it was the practice of witness to go to the 
Maine Avenue house pretty near any night; 

On redirect examination the said witness further testified that on 
the occasion of the visit to Noble’s house Noble bought some beer 
and they all drank it. 


Further to maintain the issues on its part joined, the United 
States produced as a witness Grover Moorehead, who testified as 
follows: that he is a soldier at the present time stationed at Columbus 
Barracks, Ohio, that during October and November 1911, he was 
stationed at the Cooking and Baking School at Washington Barracks 
and knows Leroy W ilson; Wilson came to see witness one Sunday 
and after that witness and Wilson went to Noble’s house; witness 
knows defendants May King and Fletcher; witness and Wilson went 
from Noble’s house to East Capitol Street, around the capitol and 
there saw Noble; W T ilson went down the street; does not know where 
he went, but afterwards came back; witness did not hear any conver¬ 
sation between W T ilson and Noble; 

W hereupon when witness was asked to state what conversation was 
had between himself, Noble and W T ilson, the same objection was 
made as to the testimony of the previous witnesses upon this point, 
and the Court stated that it would come in under the same rul¬ 


ing. 

99 . When Noble made suggestions that thev take women out 

in car witness did not consent at that time, told Noble he did 
not like to go; Noble told witness not to be uneasy that he would 
not get into trouble; Noble said he wanted witness to take a couple 
of ladies out in a machine to a hotel, he did not make any sugges¬ 
tions, just said that they were to take these two women to a room and 
they were to come and catch us in the room, he did not say who was 
to come with him ; Noble said the women would be arrested, but thev 
would be turned loose; after Wilson came back and joined witness 
and Noble and the three went to Sixth and Pennsylvania Avenue, 
where witness saw Fletcher; witness did not hear any conversation at 
that place, he was in a buggy; Wilson and Noble went around the 
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corner and witness did not hear anything said; saw Fletcher go 
around the corner after Wilson and Noble got out of the buggy, then 
Wilson and Noble went around the corner; does not know what 
l>ecanie of Fletcher after that, does not remember whether he saw 
him later again or not; Noble and Wilson came back and got in the 
buggy with witness; saw Noble later that night on Maryland Avenue 
with a party called Butts; Wilson, witness and Noble got in taxi 
cab, went to a street back of the Capitol; Wilson and witness went 
into a house and saw two ladies there, May King and Mrs. Scott; 
after introduction went out in taxi cab; first went out into Maryland 
then went to Alexandria, first drove to some hotel but did not stop 
there; after leaving house drove around through town, does not know 
just where, down past some hotel; May King gave directions to go 
out into Maryland, went out to road house, came back and went to 
Alexandria; in Alexandria, Wilson, witness, May King and cha-ffeur 
got out at restaurant and Mrs. Scott remained in automobile; on way 
to Alexandria did not pass any other machine but passed one out in 
Maryland; did not see who was in machine; witness and 

70 Wilson left automobile in Georgetown; Noble said they would 
have money to pay their expenses, no money given to wit¬ 
ness; saw Wilson have some money when in lunch room in Alex- 

t j 

andria; does not recall what was said about money; witness went to 
Ohio in February 1912. At this point Butts Betters was called into 
the Court room and identified as the man whom he had heard called 
Butts. 

On cross examination the said witness further testified that he 
first saw the man Butts on the afternoon he saw Noble, that he was 
in taxi-cab with Wilson and witness; when they were on East Cap¬ 
itol Street in the afternoon; Wilson went down towards house but 
does know that he went in; does not know what part of the conver¬ 
sation he had with Noble while Wilson was there, nor what part he 
had while Wilson was not there; the only thing Noble told witness 
in the first place was that he wanted him to take a couple of ladies 
out in a machine; left Noble about five-thirty or six o’clock; Noble 
had buggy out on East Capitol Street and witness, Noble and Wil¬ 
son got into it; ‘‘saw Fletcher when he came out of the hotel, at least 
tliev told him it was Fletcher. 1 did not know him.” Had never 
seen Fletcher before; does not remember whether he saw him after 
that or not; saw Fletcher here before witness came in Court, he was 
pointed out as Fletcher by Mr. Ilelan, a detective sergeant con¬ 
nected with the District Attorney's office; Ilelan asked witness if 
he knew that man, witness replied that he did not know that he did, 
and Ilelan then said that is Mr. Fletcher; on the occasion at the At¬ 
lantic Hotel Fletcher was in the presence of witness only long 
enough to walk up the street, about a minute or two; that was the 
only time that he ever saw Fletcher until that day; is able to say 
that the man he saw on Pennsylvania Avenue was Fletcher, 

71 does not know how he was dressed, thinks he had on blue 
suit, does not think he had on an overcoat; from Atlantic 

Hotel witness Noble and Fletcher went around to some club, went 
away together in buggy, did not see Fletcher go away in automobile 
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with Noble and leave Wilson and witness in the street; does not re¬ 
member whether he was introduced to the stout lady, Wilson intro- 
duced witness to the girl; the only thing that was said in the house 
was that they would all take a ride together; that is all witness 
heard May King say; after getting in automobile heard Wilson say 
it was a shame about Mrs. Fletcher getting into trouble when it 
was not her at all; conversation between Wilson and Mrs. Scott oc- 
curred on way to Alexandria; did not know who stout ladv was unti' 
atter they got into machine; after getting machine started through 
town and went by some hotel; May King told cha-ffeur to go bv 
some hotel, did not stop at any hotel; does not know what hotel it 
was they were to go by, stopped at Union Station; at the time of the 
conversation between Wilson and Mrs. Scott does not remember 
what, if anything was said by May King. 

Fmther to maintain the issues on its part joined the United States 
piDduced as a witness Carrie B. Scott, who testified that she lives 
at lo4 East Capitol Street, that she lived there in November. 1911 
knows Julia B Fletcher, who came to board at witness’ house on 
September 4, 1911, and roomed there until November 5. 191 U wit¬ 
ness moved to this house on the 1st of November, before that witness 
Jived at 21o 3rd Street S, E., where Mrs. Fletcher boarded with her. 
knows the defendant May King, met her on November 4 1911 
when she came to witness’ house for room and board; knew her by 
name of Miss Adair; witness was then asked to state what conver- 
sation was had with May King, whereupon the same obiec- 
turn was made as in the case of similar testimony of previous 
witnesses and the Court stated that the testimony would be 
received under the same ruling as theretofore made. 

The witness testified that May King told her she'had come from 
few iork to accept a government position, came to witness’ house 
tor board; she paid for one week for her room in advance and wii- 
ness showed her to a back room on the fourth floor, a room occupied 
by two other girls and Mrs. Fletcher; May King had a grip with her 
a small alligator skin grip; witness told May King she had several 
girls m that room; does not think that Mrs. Fletcher was at the house 
when May King came; does not remember whether May King and 
Mrs. Fletcher were together at the house that dav, May King had no 
conversation with witness about Mrs. Fletcher then; May King did 
not stay at the house Saturday night but came in on Sunday morn¬ 
ing about ten o’clock ; witness saw Mrs. Fletcher at her house on Sun¬ 
day and young man called on May King in the afternoon. At this 
point Leroy \\ ilson, upon request stood up in the court room and 
was identified by the witness as the man who came to see May King- 
witness saw \\ ilson at the house after dinner Sunday night, there 
wits another young fellow with him; May King asked witness to 
come and take a taxi cab ride with her, said she was going out with 
two young fellows and wanted witness to go because she was a 
stranger in the city and did not like to go alone; did not tell witness 
w ho men were or where they came from, just said there were friends 
of hers, that witness went out in taxi cab with them; went to Union 
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Station where May King said she wanted to see about a trunk, May 
King and young fellow got out of taxi cab at Union Station; after 
they got hack in taxi cab went out on country road but does not 
know where; Miss Adair gave directions as to where to go, 

73 went out on country road, then came hack and went to Alex¬ 
andria, when on road to Alexandria Miss Adair told witness 

that thev were all detectives hired by Mr, Metcher to take Mrs. 
Fletcher ont in taxi cab and blacken lier character in order that he 
would have something to cross her divorce bill with; young man 
asked witness if she did not have woman by name of Fletcher hoard¬ 
ing in the house to which she replied that she had, whereupon he 
stated “We are going to try to take her out, get her drunk, get her 
to take a room with one of iis and then we are going to do everything 
we can to blacken her character,” to which witness replied that Mrs. 
Fletcher was a perfect lady and he had better not try to do any¬ 
thing like that, young man said he believed she was, that they had 
been watching her for two weeks and tried to get something on her 
hut could not get a thing, he then pointed to another automobile 
and said Fletcher and Noble were in it to see that they carried out 
what Fletcher and Noble had planned; this conversation occurred 
on the way to Alexandria; Miss Adair said that so long as they could 
not get Mrs. Fletcher out they had better get back home without 
letting Fletcher know the identity of witness; she said that they 
would have to lose him in Alexandria; “so that he will not know 
hut what we have carried out what we started out to do”; went to 
Alexandria, directed chauffeur to go first to the right and then to the 
left and so on. finally went to Martha Washington Cafe, where all 
got out except witness. Witness was then asked to state what was 
said about money that night; 

Whereupon objection was made to the admissibility of this testi¬ 
mony on the ground that even if a conspiracy was shown to exist, 
nevertheless it appeared from the testimony of this witness that it 
had then terminated and they went to the lunchroom for a purpose 
beyond the scope of the alleged conspiracy and consequently the 
testimony could not he admitted to prove the conspiracy, to which 
objection the Court said that the evidence was admissible in 

74 the nature of an admission against May King, but would go 
in under the objection and ruling made as to the testimony of 

the preceding witnesses. 

Whereupon further objection was made by counsel for the de¬ 
fendant May King on the grounds that the testimony was not 
admissible as it was apparent from the testimony of the witness 
that they were not at that time carrying out any part of the con¬ 
spiracy alleged in the indictment, and further, counsel for the de¬ 
fendant Noble stated that he did not second the objection for the 
reason that he understood it was applicable to all of the defendants 
and to which the Court consented. Thereupon the court said that 
the evidence might he admissible against the defendant May King 
but would allow the testimony to go in subject to exception. 

The witness then testified that after leaving the Martha Wash¬ 
ington Hotel they told her that Fletcher had given them $100 to 
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show her a good time but when they got into the cafe they opened 
the roll of money and found it contained $21 with a half of paper 
wrapped inside; witness did not see the money; after leaving cafe 
got into taxi cab and started for home; when witness got home it 
was half past one in the morning; May King went into the house 
but only remained there for a few minutes; when she left she told 
witness she was going to St. James Hotel and see Fletcher; men did 
not return to house, they got out in Georgetown; May King came 
to witness’ house the following Wednesday afternoon; witness was 
there and was asked to state what conversation she had with Mav 
King at that time. " J 

M hereupon objection was made on the same ground as theretofore 
urged to which the Court stated that the testimony would be re¬ 
ceived under the same ruling. 

The witness then stated that May King said to her that if 
75 she had taken Mrs. Fletcher out and accomplished what she 
set out to do she was to get $500; that since she was not aide 
to get Mrs. Fletcher out she thought Fletcher did not want to pav 
her and if he did not pay her she was going to turn state’s evidence 
against him; May King wrote her name on a piece of paper with 
her phone number, gave it to witness and told her if Mrs. Fletcher 
wanted to talk with her to call up that number; whereupon the piece 
of paper referred to was handed to the witness and identified bv her 

\V hereupon objection being made to the admissibility of the paper 
the Court stated that it was received subject to the same objection 
and exception, as heretofore 

Witness could not recall anything else that May King said at 
that time. 

Upon cross examination the said witness further testified that 
May King came to her house on November 4, before lunch time and 
does not think that she left until after dinner, she was there at 
supper; on Sunday afternoon the young man called between three 
and four o’clock; in the evening he came between seven thirty and 
eight o’clock; May King asked her to come and take a taxi cab ride; 
in the taxi cab Miss Adair said that they were detectives hired bv 
Fletcher; Hoy Wilson said that they had watched her house for two 
weeks; no directions were given to chauffeur bv Mav King before 
they got to Alexandria, one of the men, Roy Wilson, gave directions 
to go to Alexandria, he first told chauffeur to take them out into the 
country, opened the door and ,/elled instruction to the chauffeur, did 
this whenever he gave instructions and first time directions were 
given by May King was in Alexandria, at which time she told him 
to go to the right and left until she went as far as she wanted to go, 
that was before going to the Martha Washington Cafe; in the taxi’ 
cab that night money was divided between Wilson and the 
76 other fellow and Miss Adair, does not know how much each 
got, does not remember that May King said anything about 
the divorce suit when she came back on Wednesday, she handed 
witness slip of paper, told her if Mrs. Fletcher wanted her she could 
call her at that number; when they started away from the house 
May King gave directions to cha-ffeur to drive to tlnion Station and 
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those were only directions she gave; when they got to road house 
Roy Wilson got a bottle of whisky and took a swallow of it; when 
they got hack to Washington May King said they were going to 
Alexandria. 

On redirect examination the witness further testified that on 
Sunday she had a conversation with May King in which she said 
that she went up town and stayed all night and a lady put her on 
the right car the next morning; the witness was then asked to state 
what conversation she had with May King as to Mrs. Fletcher’s 
drinking. 

Whereupon the same objection was made as to the previous testi¬ 
mony and the Court stated that it was admitted as being an admission 
against the defendant May King and noted an exception; witness 
furher testified that May King said she had offered Mrs. Fletcher 
liquor in the room hut that she would not have it. At this point 
the witness Morehead was brought into the Court room and the 
witness identified him as one of the men who was in the automobile; 
when May King spoke about getting Mrs. Fletcher out and getting 
her drunk, it was at the time she said they were detectives and they 
were then on the road to Alexandria. 

The United States further to maintain the issues upon its part 
joined produced as a witness Mrs. Kate Holden, who testified that 
she lived at Mrs. Scott's house on East Capitol Street, in November 
1911, that she knows the defendant May King, first met her 
77 (Hi Saturday at Mrs. Scott's house; the witness was then asked 
to state what conversation .-he had with May King. 

Whereupon objection was made on the same ground as to the 
previous testimony and the Court stated that it would go under 
the same ruling. 

The witness then testified that May King had a grip and asked 
her to keep it for her until the next morning. May King then asked 
witness how many boarders Mrs. Scott had in the house whereupon 
witness named the/? and upon her mentioning the name of Mrs. 
Fletcher May King asked her what kind of a looking woman Mrs. 
Fletcher was and witness described here; when May King said she 
was going down town that night and wondered if Mrs. Fletcher 
would go with her, to which witness replied she did not know, May 
King opened her bag and took out a pint of whisky and the powder 
box; on Sunday May King asked witness to take a ride in taxi and 
witness declined to go, whereupon May King said, “t 
body has got to go out of this house,” that is all witness heard her 

say. 

On cross examination the said witness further testified that May 
King took the bottle out of the grip, took a drink out of it and asked 
witness if she would take a drink; that it was a half pint flask 
partly filled. 

Whereupon the United States further to maintain the issues on 
its part joined produced as a witness Alfred Wright who testified 
that he is foreman for the Terminal Taxicab Company and was 
employed in this capacity on the Fifth of November, 1911, doing 
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duty at the Union Station; on the afternoon of that day two men, 
one white and one colored came to the station and ordered a taxi 
cab; witness then testified that the white man gave him a card 
on which was written the name “Fletcher”; said they wanted 

78 a taxi cab to go to First and 1) Streets S. W., at Seven thirty 
in the name of Noble, it was to go to Four and a Half and 

Maryland Avenue; said he wanted a cha-ffeur who would hear 
nothing see nothing and say nothing, and one who would go by 
instructions of the man on front, he said that there would be some 
people inside and this man would be on front with the cha-ffeur. 

The United States further to maintain the issues on its part joined 
produced as a witness Henry F. Hally, who testified that he is a 
cha-ffeur employed by the Terminal Taxicab Company and was 
so employed in November 1911; that he received a calf to change 
the taxi cab order for 84 I) Street to Four and a Half and Mary¬ 
land Avenue; the call was given to a cha-ffeur named Crocker. 

The United States further to maintain the issues on its part 
joined produced as a witness William E. Crocker, who testified 
that he was employed as a cha-ffeur by the Terminal Taxicab Com¬ 
pany in November 1911; witness was thereupon handed a slip 
marked “United States Exhibit No. 2,” and stated that the signa¬ 
ture at the bottom was in his own hand writing, that he was given 
the order by Mr. Halley, Halley told him to go to Four and a Half 
and Maryland Avenue, S. W. and was to see and know nothing and 
to do as he was told; witness went to Four and a Half Maryland 
Avenue in taxi cab and there met the defendant Noble; Noble had 
witness drive around about forty minutes; met another man and 
he got in, rode back to Four and a Half and Maine Avenue, stopped 
there and waited for two fellows, told witness these fellows were 
going out for a joy ride and he was to follow instructions, they 
would give instructions what to do; after the men got into 

79 the taxi cab they went to First and A Streets N. E., when 
f^ e y out 1 irst and A Streets, Noble told witness to 

stop there and they got out and went to a house which witness 
thinks was 144 East Capitol Street; told witness to come around 
there in five minutes; call at the door and ask who ordered a taxi, 
which witness did; when witness went to door small lady they 
called May opened the door, witness asked her if she called for 
taxi, to which she replied they would be out in a few minutes; wit¬ 
ness identified May King as person called May; in addition to de¬ 
fendant King large lady and two fellows came out; witness at this 
point identified Mrs. Scott. May King told witness to drive down 
to Harveys, started there, and after a while changed the orders and 
told him to drive out to Bladensburg, the Ram’s Horn; went to 
Union Station and got a Maryland license went to Bladensburg to 
road house; small lady told him to get out and see if he could 
get something to drink, could not get anything there; before wit¬ 
ness left Noble gave him a quart of whisky to put under the seat 
and told him if they called for whiskv to give it to them: witness 
6—2603a 
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gave the whisky to them, after that they told him to drive back 
to town; they got hack to town then he was told to drive to Alexan¬ 
dria; on way back from Bladensburg saw another automobile which 
passed him on the way to Washington; then went to Alexandria, 
May King got out to telephone at Tenth Street, then went on to 
Alexandria by way of Georgetown; when they got to Alexandria 
small lady gave direction, told witness to go to some hotel, witness 
did not know where it was and had to go down one street and 
around another, when had gone about a dozen blocks stopped at one 
place and was told they could get anything to eat or drink, they 
then drove to another place called the Martha Washington Cafe, 
all got out except large lady; while Noble was riding around with 
witness he told witness they wanted to catch a woman; they 
80 were going out to trace her up, he was a detective, had two 
fellows who were going with a woman detective, they wanted 
to get this lady out and get something on her, the only thing he 
said as to who the work was being done for was that Mr. Fletcher 
would pay the bill; after leaving Alexandria party came back to 
Washington; fellows got out at Thirty Sixth and M Streets; then 
drove back to 144 East Capitol Street, where large lady got out, 
small one told him to drive her back to Atlantic Hotel; coming 
down Avenue at Third Street met another automobile and stopped, 
in the other automobile were Noble, Opdvke the driver and Fletcher 
he thinks; they were talking, did not hear all that was said; May 
King said to Fletcher, “she would not do anything; I could not get 
her out.” Fletcher asked me what the hill was and signed ticket 
and witness went on; told witness to send hill around and he would 
give a check; whereupon paper marked “United States Exhibit No. 
2" was offered and received in evidence. 


Upon cross examination the witness further testified that when 
he went down to Four and a Half and Maryland Avenue he met a 
man there; that he had never seen the man before, and he never 
saw him again until after he saw him in Court since the case has 


been going on; did not know Fletcher before that night; first order 
was to drive to Harveys; witness knew where Ilarvevs was; it is a 


restaurant without hotel accommodations, 


no rooms for ladies; went 


two or three blocks before order was changed; frequently passed 
automobiles on Bladensburg Ro-de; did not hear Wilsnn ask him to 


get a bottle of whisky, did not hear Wilson open his mouth. Wilson 
gave no orders as to where to drive; was not at any time given orders 
to lose another car, nothing said about another car at any 
81 time; while on the road to Alexandria no one poked their 
head out and gave orders; when they got to Alexandria wit¬ 


ness was given orders to turn first to the right and then to the left; 
witness did not know how to go to Hotel and May King told him 
which streets to go on; at each time orders were given the door was 
opened; witness went into cafe in Alexandria, it was regular eating 
place, witness was not in there when hill was paid. 
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The United States further to maintain the issues on its part 
joined, produced as a witness John J. Kohler, who testified that he 
is a cha-ffeur and in November 1911 was employed in that capacity 
by Edward \\. Opdyke, who has a stand at 6th and Pennsylvania 
Avenue; that on the night of November 5, 1911, about 7 o’clock, 
witness automobile was hired by Fletcher, whom witness knows; 
witness drove Fletcher to Capitol Hill and later got Noble in the 
car; picked up Noble at 2nd and East Capitol Streets; was given 
directions to follow taxi cab; followed taxi cab to Union Station, 
Fletcher and Noble in car of witness; went out to Bladensburg; 
stopped this side of the bridge, followed taxi cab back to District 
Line, then passed it and stopped at 14th and H Streets, where 
Fletcher got out, and said he was going to telephone for another car; 
witness waited until taxi came by and then followed it; followed it 
down as far as 6th or 7th street where Fletcher got out and got in 
another car, but Noble did not get out; followed taxi cab to Capitol 
Grounds but there lost it; afterwards tried to find it and drove around 
Delaware Avenue, through the red light district with Noble in the 
automobile; then went around to 2nd or 3rd street, and down around 
D Street, around through red light district, section of the city south 
ot the Avenue; did that for about four hours, stopped at" house, 
stopped at house down on 3rd street, Noble got out and went 
32 into one of the houses, Noble just told witness to follow other 
car; while driving around did not have any talk with Noble, 
except he wanted to find the car; Noble left witness at 6th and Penn¬ 
sylvania Avenue; it was kind of late, Opdyke relieved witness as 
cha-ffeur, around eleven or twelve o’clock. 

I pon cross examination witness further testified that he had 
known Fletcher before that night in question; that Fletcher had 
hired automobiles before and had driven George Noble around be¬ 
fore that night, at least two or three times; 

The United States further to maintain the issues on its part joined 
produced as a witness Edward W. Opdyke, who testified that he is 
in the automobile business, and was in that business in November 
DH1, and knows the defendant Fletcher, a day or two before the 
Sunday night in question Fletcher spoke to witness about hiring 
automobile, said he thought he would need one or two cars that 
night, first automobile left about 6 or t o’cloek, Kohler was em¬ 
ployed by witness and quit that night about 12 o’clock; witness drove 
Fletcher around that night; drove Noble around to look for Fletcher 
for probably half an hour; picked Fletcher up around 6th street 
and then drove Fleteher and Noble; drove to Georgetown looking 
for taxi cab; drove around to most of the small hotels trying to 
locate it and finally located it at 3rd and the Avenue; there "met 
taxi cab with May King in it; May King said to Fletcher “I could 
not get her out”—'“Could not get her out of the cab.” Fleteher and 
Noble got out there together; Fleteher said he had been to Alex¬ 
andria before, said he lost them in Alexandria. 

On cross examination witness further testified that before the 
night in question he frequently hired automobiles to Fletcher for 
the purpose of driving Noble around. 
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83 The United States further to maintain the issues on its 
part joined produced as a witness Theodore Block, who testi¬ 
fied that he is a Notary Public in the District of Columbia, and 
knows the defendant Fletcher; thereupon the witness was handed 
a certain paper described as an answer, and testified that he took 
the acknowledgment of that paper and that the signature of “James 
J. Fletcher’’ thereon was in the handwriting of the defendant 
Fletcher; the paper also contained the signature of the witness and 
his notarial seal. 

Witness was shown another paper described as a cross bill, filed 
November (>. 1911, and testified that he took the acknowledgment 
of the defendant Fletcher to that paper and that the said defend¬ 
ant's signature appeared thereon; that it also contained the signature 
of the witness and his notarial seal. 

Whereupon the United States offered in evidence a certain paper 
described as the hill of complaint in the case of Julia B. Fletcher vs. 
James J. Fletcher, Equity No. 30,577, filed in this Court on the 20th 
day of October 1911. the answer of James J. Fletcher filed in the 
same case on the Otli day of November, 1911, and the cross bill of 
James J. Fletcher filed therein on the same day. 

Whereupon counsel for the defendants objected to the foregoing 
papers being received in evidence; because the indictment alleges 
that a certain Equity cause was pending and at issue in this Court 
between James J. Fletcher and Julia B. Fletcher, and the papers 
offered did not conform to the allegations of the indictment for the 
reason that it appears that the case was not at issue as alleged. 

And on the further ground that the indictment does not allege 
that the defendants had knowledge of the pendency of the 

84 Equity cause, and consequently they could not be guilty 
of conspiracy to procure evidence to be used in an Equity 

cause the pendency of which they had no knowledge. 

Whereupon the attorney for the United States stated that the 
papers were also offered as evidence of the marriage of the defend¬ 
ant Fletcher and Julia B. Fletcher, claiming that fact was admitted 
in the answer of the defendant Fletcher. 

Whereupon counsel for the defense objected to the papers being 
admitted in evidence* on the ground that they can not be proof of 
the fact of the marriage as claimed by the attorney for the United 
States. 

The Attorney of the United States also offered in evidence the 
rule to show cause in said Equity suit of Julia B. Fletcher vs. James 
J. Fletcher, which contained the return of the Marshal that the said 
rule was served personallv on said James J. Fletcher on October 
20th 1911. 

Whereupon the Court ruled that the bill, the answer and the cross 
hill would be admitted in evidence as against all the defendants to 
show the pendency of the suit, and as against Fletcher to show his 
marriage, with the qualification that the Court would determine at 
a later stage of the trial as to just what use could be made of the 
papers, and to which ruling of the Court the defendants duly ex- 
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cepted and an exception was allowed and entered upon the minutes 
by the Court. 

W hereupon the attorney for the United States announced that he 
desired to withdraw from the consideration of the jury, and to enter 
a non prosequi as to the last count of the indictment. 

^ hereupon the Court stated that the defendants would be entitled 
to have that count of the indictment disposed of by the jury and 
announced that upon the conclusion of the case he would instruct 
the jury to return a verdict of not guilty on that count. 

\ f r t li e United States then announced the case for 
the Government closed. 

W hereupon counsel for the defendants moved the Court to in- 
instruct the jury and return a verdict of not guilty on all the counts 
of the indictment; 

8;> Firstly, because the Government has failed to affirmatively 

prove the marriage between James J. Fletcher and Julia B. 
Fletcher. 

Secondly, because the indictment does not, in the charging part, 
allege that the defendants other than Fletcher knew that James J. 
Fletcher and Julia B. Fletcher were married. 

Thirdly, for the reason there is a fatal variance between the alle¬ 
gations and the proof. 

Fourthly, because the indictment fails to charge that the defend¬ 
ants other than Fletcher knew that the Equity cause was pending 

Fifthly, because the indictment fails to charge and the evidence 
fails affirmatively to prove, so far as the defendants other than 
Fletcher are concerned, that James J. Fletcher and Julia B. Fletcher 
were man and wife. 

Which motions were overruled by the Court and exceptions noted 
thereto, and duly allowed and entered upon the minutes bv the 
Court. 

W T hereupon the defendants moved the Court to strike out the testi¬ 
mony of the witnesses Kohler and Opdyke, in so far as it related to 
what places they, or either of them drove the defendant Noble after 
losing taxi cab in Capitol Grounds, on the ground that that evidence 
^ . have been admitted under the fifth count of the indict¬ 

ment. WJiicli motion was overruled by the Court, and excepted to 
by the defendants, which exception was duly allowed and entered 
upon the minutes by the Court. 


86 


W hereupon, the defense to maintain the issues on its part 
joined, gave evidence substantially as follows: 


Bv James J. Fletcher 

\j 

That he was thirty-one 
all his life, and that the 
to him by Mr. Paul Lesh 
ployed Noble about the 1 
regarding his wife, and a 
until after Christmas, and 
having met her in August 
to go to 154 East Capitol 


on direct examination: 
years of age and resided in Washington 
defendant Noble had been recommended 
, a Member of the Bar, and that he em- 
5th of October, 1911 to get information 
colored man; that Noble worked for him 
that he knew the defendant, May King, 
or September, 1911; that he employed her 
Street for the purpose of watching Mrs. 




JAMES J. FLETCHER ET AL. VS. 


16 


Fletcher; that he did not know the witness Leroy Wilson, and that 
lie was not at George Noble’s house on Saturday night, November 
4th, 1911; that he hired Noble October loth, 1911 as a private de* 
tective for $25 a week to seek information regarding this colored 
man whom he understood that his wife had been seen in a carriage 
with; had no conversation with Noble as to what he should do 
November 5th; did hire a taxicab at Union Station and left his name 
and address, and told the man where to go, and to send the taxicab 
to Noble s and for whatever time Noble had it, he would pay the 
bill; had l*een in the habit of hiring taxicabs from Mr. Opdyke; 
Noble said he could not get around quick enough with a horse and 
buggy; he went to 3rd and East Capitol Street that evening, and 
saw Noble at 5 o'clock at Bensinger’s garage on 6th Street, between 
C and Louisiana Avenue, Northwest; was not at 6th and 
87 Pennsvlvania Avenue between the hours of 2 and 3 that 


afternoon, and did not get out of bed until twenty minutes 
to three: did not meet Wilson; had no conversation with him at the 
corner of 6th and Pennsylvania Avenue, in which Wilson was asked 
if everything was all right, and he answered that May King said it 
was: saw Noble between half-past 4 and 5 o’clock, and saw him 
again that night as 1 was standing at the corner of 2nd and East 
Capitol Street-, “I went there for the purpose of watching Noble,” as 
witness has done time and time again, and witness thinks it was 
about lmif-pnst 7 when he got there. On November 4th, witness 
was in Mr. Ambrose’s office preparing bill and answer to bill which 
were filed in the Equity Court; left there at 5 o’clock and went to 
Losekam • between the hours of 9 and 11 that night was in the Ehbitt 
ITou se. and was not down at Noble’s house. 

On Sunday afternoon and evening witness had an automobile at 
2nd and East Capitol Street-, saw Noble who went in the automobile 
with him, which automobile followed the taxicab to Bladensburg, 
and back; when witness hired another automobile and followed the 
taxicab to Alexandria. Virginia. 

May King was never in George Noble’s house to my knowledge. 
“T was never there with her and Wilson.” I did give George Noble 
some money between seventeen and twenty dollars, and nothing was 
said as to the purpose for which the money was given to him or how 
he was going to use it. Witness asked May King to go to 154 East 
Capitol Street, hire a room and board and let him know when Mrs. 

Fletcher came in and went out, who were her callers, and if 
88 she received any telephone message or notes; did not furnish 
her with a bottle of whisky before she went there, and did 
not promise to give her five hundred dollars if she got evidence 
against Mrs. Fletcher; did not, on the afternoon of Sunday, leave 
6th and Pennsylvania Avenue in an automobile with Noble sitting 
on the floor of the automobile; did not meet Wilson after being 
indicted, on 14th Street and Ohio Avenue; never spoke to the man 
in his life, and did not employ George Noble and May King for the 
purpose of procuring false and fraudulent evidence against his wife 
in any divorce case; did not employ them or either one of them for 
the purpose of procuring wife of witness to drink liquor, so as to 
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get her in place where she could be compromised, and he could 
procure false evidence against her; did furnish a satchel to May 
King, hut did not put a bottle of whisky in the satchel; the satchel 
contained toilet articles generally, and was purchased at the drug 
store of Edmonds and King, 609 Pennsylvania Avenue. 

On cross-examination: 


\\ it ness is known among his intimates as “Jimmy” Fletcher, and 
ma\ have known May King prior to August, 1911; first employed 
her on November 1st, Thursday, and she was then living at 6th and 
Maine Avenue; had just known her by the name of May King, and 
employed her to get a room in the same boarding house and watch 
his wife, ami saw her on Friday. She was living under the name 
of Adair, and did not have frequent telephone conversations with 
her; do not know whether she called me up at the Atlantic 
£9 Hotel or not, and and never stopped at the Atlantic Hotel. 

"Witness identifies his handwriting on the charge slip for 
an automobile, but did not write the words “Atlantic Hotel” on the 
slip: dirl not see them written on the slip; was in his office when he 
Paid for the taxicab, and the hill was sent a month later. Can fix 
the date of the employment of May King as the Thursday before 
the Sunday that they went out; took the bag to her house on Thurs¬ 
day. and bought everything in the hag as described except the hottle 
of whisky. 


That then and thereupon the defense, to further maintain the 
issues on its part joined, called one Pose Yarrow, who testified sub¬ 
stantially as follows: 

That in 1911 she resided at 207 C Street and also at 115 Second 
Street. Northwest; that she knows Julia P. Fletcher. 

That then and thereupon the defense offered to show by this wit¬ 
ness that when she was living at 207 C Street. Northwest. Mrs. Julia 
B. Fletcher, wife of the defendant James J. Fletcher, came to the 
home of the witness Yarrow; and she met there a man named Balph 
Johnson; that on one occasion Mrs. Fletcher was seen in a bedroom 
with this man Johnson, and met him frequently; that is at lead five 
or six times and on another occasion Mrs. Fletcher was at the home 
of the witness and stayed all night in a bedroom with this man 
Johnson whose name has been heretofore mentioned; that on an¬ 
other occasion when the witness was living at 210 D Street. North¬ 
west Mrs. Fletcher came to that house, and on one occasion she 
stayed in a room with another man. 


Counsel for the defense stated: “This evidence is offered 
90 for the purpose of showing the improbability of the alleged 
conduct of the defendants in seeking to have her drink in¬ 
toxicating liquors for the purpose of weakening her will-power, so 
that Le Boy IVilson as charged in the third count, or some unknown 
man as charged in the fourth count, could have intercourse with 
Mrs. Fletcher.” 

The court excluded the offer and an exception was noted on behalf 
of each of the defendants severally. 
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That then and thereupon the defense, to further maintain the 
issues on its part joined, called one Henry Mockabee, who testified 
substantially as follows: 

That he resided at 126 Ileckman Street, Southeast, and was in the 
coal, wood and ice business, and his place of business was located 
at 41”) First Street. That during the month of May, 1911, he re¬ 
sided at the Cadiz Apartment House, located on E Street, between 
First and Second, Southeast; that he knew the defendant James J. 
Fletcher and Mrs. Fletcher; that she resided there, and he also knew 
George Jones, the janitor of the Apartment. 

That then and thereupon the defense offered to prove by this 
witness that on a Sunday night in the month of May, 1911, about 
11 o’clock at night, the witness was walking along E Street, l>etween 
Delaware Avenue and South Capitol Street, in company with his 
wife on his wav to the Cadiz Apartment; that he met Mrs. Julia B. 
Fletcher in company with a colored man, George Jones, who was 
employed as janitor in said apartment house, and that Julia B. 
Fletcher and said George Jones were both intoxicated. 


HI That then and thereupon the Court excluded the offer and 

an exception was noted on behalf of each defendant. 


That then and thereupon the defense, to further maintain the 
issues on its part joined, called one Fred T. Laoier, who being 
sworn, testified substantially as follows: 


“By Mr. Hoover: 


“Q. Sergeant, will you please state your full name? A. Fred T. 


Lagier. 

“( 4 . You are in the United States Army, I believe? A. Aes, sir. 
“Q. What branch of the service are you in? A. The field artil- 



“Q. 

“Q. 

“Q. 


What battery? A. Battery E. 

Where are you stationed? * A. Fort Myer, Virginia. 

How long have you been in the service? A. About thirteen 


years. 

“Q. You are first sergeant of the battery? A. Yes, sir. 

“Q. As occupying that position, you come into daily contact with 
the men in the battery at the Fort, do you not? A. 1 do. 

“Q. Do you know a man by the name of Leroy Wilson? A. Yes, 
sir. 

“Q. Ilow long have you known him? A. Since about September 
8, 1911. 

“Q. Was he in the same battery with you at any time? A. Yes. 
“Q. And then was he transferred to another battery? A. Trans¬ 
ferred to Battery F, 3rd Field Artillery. 

“Q. And stationed at the same fort? A. The same place. 
92 “Q. Do you know other people who know him? A. Yes. 

“Q. And have known him since September, 1911? A. 

Yes. 
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“Q. Do you know what his general reputation is for truth and 
veracity? A. Yes. 

“Q. What is it? A. Bad. 

“Q. From your knowledge of this man and from his reputation 
as you have gained it from his associates, state whether or not you 
would believe him under oath. 

“The Court: Wait a moment. Has that form ever been ap¬ 
proved here? It never has been used since I have been here. 

“Mr. Hoover: I have not had occasion to use it for some time, 
your Honor, I think it is the proper form. 

“The Court: In some jurisdictions it is permitted, and in others 
it is not. 

“Mr. Hoover: It has been done here, I know. 

“Mr. Wilson : 1 think it h as been used here. I have never heard 
it objected to, or any question raised about it. 

“The Court: This is the first time it has ever been asked when 
I have been presiding in this District. 

“Mr. Wilson : I have heard it used without objection. 

“The Court: Since no objection is made, it may be asked. 

“Mr. Hoover: I am simply conforming to the practice which 
has been in vogue here. 

“The Court: You may ask it if there is no objection. 

“Bv Mr. Hoover: 

%j 

“Q. You understood the question, Sergeant? A. No, sir. 
93 “The Court: Do you mean you answer the question ‘No’, 

or that you did not understand it? 

“The Witness: I would like to know what the question is. 

“(By request, the stenographer read aloud the pending question.) 

“A. Personally, myself, I would not. 

“Cross-examination. 

“By Mr. Wilson: 

“Q. What do you mean by ‘personally, yourself, you would not’? 

A. Myself, I would not believe him under oath. 

“Q, Have you ever had any trouble with him? A. I have had 
dealings with him. 

“Q. Have you ever had any trouble with him? A. Well, in a 
military line 1 have. 

“Q. Do you know Major Allen? A. Yes, sir. 

“Q. Who is he? A. He is the surgeon at Fort Myer. 

“Q. The man Wilson was under Major Allen, was he not, for 
a long time in the hospital? A. Not while under me. I believe 
the records show that he was while in F Battery. 

“Q, In F hatterv? A. Yes, sir. 

“Q. When was that? A. I don’t know nothing of F battery’s 
records. 

“Q. You do not know anything of the records. How long have 
you been associated with Wilson over here? A. I have known 
him since September, 1911. 

7—2603a 
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“Q. Since September, 1911. Is he stationed over here 

94 now? A. Yes, sir. 

“Q. Under you? A. No, sir. 

“Q. Who is his sergeant now? A. The sergeant lie is under? 

“Q. Yes. A. Sergeant Webber. 

“Q. Webber? A. Battery F. 

“Q. What did you say your battery was? A. Battery E. 

“Q. Did you ever hear anybody discuss Wilson? A. I never 
have. 

“Q. Did you ever hear Major Allen discuss him? A. No, sir. 

“Mr. Wilson: That is all. 

“Redirect examination. 

“By Mr. Hoover: 

“Q. Mr. Wilson asked you if you ever had any trouble with 
Wilson, and you answered ‘military trouble’. What trouble was 
that? 

“The Court: I do not think you have a right to go into the de¬ 
tails. lie says it was nothing personal. 

kk Mr. Hoover: That is all. I just wanted to show that. 

“Recross-examination. 

“By Mr. Wilson: 

“Q. One moment: You say you never heard anybody discuss 
Wilson? A. No. 

“Q. You are just testifying to your own belief about him, 

95 then? A. My own belief. 

“Mr. Wilson : It seems to me, if your Honor please, that all of 
the testimony of this witness should be stricken out, because it shows 
that he is incompetent to testify to Wilson’s reputation for truth 
and veracity. 

“The Court: As to reputation, 1 should think that probably 
would be so. The witness was not distinguishing between character 
and reputation, I take it. He has given us his opinion of the 
man’s character. 

“Mr. Wilson: That is all; and his opinion of the man’s char¬ 
acter is not competent testimony. 

“The Court: No; but reputation is what other men say of him, 
and he says he had never heard it spoken of. 

“Mr. Wilson: Yes, sir. 

“Air. Hoover: I should like to ask him a question or two along 
that line, if your Honor please. 

“The Court: You may do it. 

“Air. IIawken : Do you want to cross-examine your own wit¬ 
ness? 

“Air. Hoover: I am not cross-examining my own witness. 

“By Mr. Hoover: 

“Q. Have you at any time heard any discussions among the 
other men in respect to this man Wilson ? ” 
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“The Court: Any discussion that would affect his reputation for 
truth—whether he would tell the truth. 

A. Not to my knowledge; I never have. 

“Q. Have you ever talked to other men in regard to Wilson's 

reputation. A. Why, i talked with the first sergeant of F battery 
in regards to him. J 

“Q. What is his name? 

oo ;P e C°t :RT: You might find out when that was. 

96 Mr. Hoover: Yes, sir. 

“By Mr. Hoover: 

Q. When was it.'' A. W ell, I could not state when it was; at 
the time when he was transferred from the battery, I believe. 

“The Court: That is sufficient. 

“By Mr. Hoover: 

w n' R ,e " lie ,"' a ? transferred from your battery to Sergeant 
w ebbers battery? A. Yes, sir. 

“Q. Is that correct? A. Yes, sir, on or about that time. 

1911 Ab ° Ut When was that > would y° u say? A. About November, 

Q. November of 1911; and you then discussed the question of 
his reputation with- 

•Mr. Wilson: One moment; it is plain that question is going 
to be leading. I therefore object to it upon that ground. It seems 
'* oover is probing and cross-examining his own witness. 

1 he Court: I think that is not permissible. It ought to stop, 
lie has distinctly said that he never talked with anybody about 
Wilson with respect to his telling the truth or not telling the 
truth, or Ins reputation in that respect. 

“Mr. Hoover: I understood him to say he had talked with the 
Sergeant. 

“The Court: He has said he talked with him about Wilson, but 
he has already said he never talked with anybody about him with 
respect to Ins veracity. I think he ought not to be further cross- 
examined on that subject. 

“Mr Hoover: I will ask him a question in order to take your 
Honors ruling upon the subject. 

97 “By Mr. Hoover: 

“Q. I will ask you if, at any time before or along about the time 
this man was transferred from your battery to Battery F, of which 
Sergeant Webber was First Sergeant, you had any talk with Ser¬ 
geant, W ebber in respect to the reputation of this man Whlson for 
truth and veracity? 

“Mr. Wilson: I object to that. 

i j T A G i Court - That is excluded, and an exception noted. If he 
lad talked with one man, it would not make any difference about 
his reputation. 

“Mr. Hoover: That is all, sir. 
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“Mr. Wilson : Now, if your Honor please, I move that all the 
testimony of this witness be stricken out. 

‘The Court: It is stricken out. There is not a shred of basis 
for any testimony as to reputation on his part. The jury will 
entirely disregard his testimony. 

“Mr. TIoover: I should like to put another question to the wit¬ 
ness in view of that, if your Honor please. 

‘The Court: You may step to the bench and state what it is. 

“(The following proceedings, until otherwise stated, took place 
at the bench, out of the hearing of the jury:) 

“Bv Mr. Hoover: 

“Q. State whether or not, from your personal contact, observation 
and dealings with the witness \\ ilson, and what you have learned 
of him in that respect, you would believe him under oath, or con¬ 
sider him a person worthy of belief under oath? 

“The Court: 1 will exclude that, and an exception will he noted. 
I will reconsider it if you have any authorities. 

“(After a conference between the Court and Mr. O’Shea:) 

“The Court: Counsel for the defendant King desires to ask the 
same question. The same ruling is made, and an exception may be 
noted. The same with reference to Mr. Noble.” 

98 That then and thereupon the defense, to further maintain 

the issues on its part joined, called one John D. \Y ebber, 
who testified substantially as follows: 

That he was First Sergeant of Battery F, Third Field Artillery, 
stationed at Fort Myer, Virginia, and had been in the service six¬ 
teen or seventeen years; that he knows Le Roy Wilson, and has 
known him since November, 1911, when he was transferred to the 
Battery F, and knows other people who know him, members of the 
organization to which he belongs, men with whom he comes in 
daily contact and among whom he lives and knows his general 
reputation for truth and veracity, and has heard it discussed, and 
it is very poor, and he could not say whether he would believe 
him or not under oath. 

On cross-examination: 

Wilson is now in the Post CSuard. That he based his opinion 
of Wilson on his personal knowledge of the man and his habits, 
and what he saw of him in the organization. Has heard different 
non-commissioned officers, and also privates in the Battery talk 
about Wilson. That he has a doubt in his mind as to whether Wil¬ 
son would tell the truth under oath. 

That then and thereupon the defense, to further maintain the 
issues on its part joined, called* one John C. Smith, who testified 
substantially as follows: 

That then and there the following occurred outside of the hear¬ 
ing of the jury: 
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JJ Mr. Hoover: T want to ask this witness first his full name, 

and what his occupation is, if his answer is that he is a 
member of the Metropolitan Police Department, I want to ask him 
how long he has been a member of that department, and in what 
precinct he is stationed, and in what precinct he was stationed in 
the early part of 1910; I wish to ask him to state whether or not 
he was called to the home of James J. Fletcher on the night of 
April 3rd, 1910; if he was called there, if he saw Mrs. Fletcher; and 
then I want to ask him to state what he observed about Mrs. Fletcher, 
and what her condition was. I offer toi prove by this witness that 
he was called there on the night indicated by the previous question, 
and when he came there, that Mrs. Fletcher was in an intoxicated 
condition; and she was very loud and very profane, and that this 
witness smelled liquor on her, and she staggered and he knew that 
she was drunk. 

“The Court : That may be excluded, and an exception noted as to 
each of the defendants.” 

M hereupon the defense offered in evidence one of the papers in 
Equity Cause No. 30,5/ /, which is the answer and the accompanying 
affidavits in support thereof, to the rule to show cause issued in that 
Dquity Cause, which has already been offered in evidence by the 
Government, which offer was excluded, and an exception noted as to 
each of the defendants. 

That then and thereupon counsel for the defendants, Fletcher 
and Noble, announced their cases closed. 


That then and thereupon the defendant May King, to 
100 further maintain the issues on her part joined, took the stand 
in her own behalf and testified substantially as follows: 

On direct examination: 

1 hat she was twenty-two years of age, and knew the defendant 
James J. Fletcher, and first met him in the latter part of the sum¬ 
mer of 1911, and he asked her if she would like to get employment 
as a private detective to watch his wife, stating that he would give 
her five dollars a day and expenses and that this was on a Thursday 
afternoon, and she saw him the next day, Friday, in November of 
1911. After he called at her house on Friday she went with him 
in his machine to the Philadelphia House on Pennsylvania Avenue, 
and Fletcher went into the bar, and a colored fellow came out, and 
Fletcher said he was a colored detective whom he had employed, 
and the witness was to follow the colored man’s instructions. 
Fletcher said lie wanted a colored detective because he had heard 
his wife was running with colored men. Fletcher did not give 
witness any instructions, but said the colored detective would give 
the instructions, and she was told to go to 154 East Capitol Street 
and watch Mrs. Fletcher’s movements; witness was not at George 
Noble’s house on the night of November 4th. or at any other time, 
that she first saw Le Roy Wilson on Sunday afternoon. Wilson 
brought a note from Noble, and the note was destroyed. It read, 
“Take a taxicab ride,” and witness stated to Wilson that she could 
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go, and she thought it would be all right; when she first went to 
Mrs. Scott’s house she saw the landlady and she got there 
101 Saturday right after dinner, and was shown to her room, 
and afterwards sat in the parlor a short while, and left the 
house as she was to meet Noble at 2nd and Pennsylvania Avenue 
to let him know if she had secured a room in the house; that she was 
supposed to be a working girl from New York, who had come here 
to get a job at the Congressional Library, and that is why she wanted 
the valise and toilet articles, which had been furnished by Fletcher. 

Before going to 154 East Capitol Street she resided at 510 Maine 
Avenue, Southwest, a rooming-house run by Mrs. Weller; that she 
never told Mrs. Weller she was to get Mrs. Fletcher drunk; that she 
did tell her she was to do some detective work and was to watch 
Mrs. Fletcher’s movements to see if she had any callers, any mes¬ 
sages and to take note when she came in and went out; she did not 
have anv whisky in the presence of either Mrs. Valentine or Mrs. 
Weller. ‘ 

That die did not say in their presence that she intended to take 
Mrs. Fletcher out, get her drunk, put her in a room and compro¬ 
mise her. 


Witness bought some whisky herself. At no time while she was 
at 154 East Capitol Street did she see Mrs. Fletcher or offer her 
any whisky, and she did not tell Mrs. Scott that she had offered 
Mrs. Fletcher some whisky, but did tell her she had offered some 
to a lady upstairs, the lady she offered it to was Mrs. Holden, and 
she returned home Saturday night at <S o’clock, went to her mother’s 
407 First Street. Northeast ; that she is married and assumed 


102 the name of Anita or May Adair when she went to the 
house, that she has never been convicted of anything; that 
she did not return to Mrs. Scott’s house on Saturday night but 
stayed at her mother’s. She offered Mrs. Holden whisky to be 
sociable; that she was drinking herself, and is addicted to the use 
of hop and morphine, and was a prostitute since she was seventeen. 
That, she never made an attempt to get Mrs. Fletcher out of the 
house in a taxicab; that she did not say in the presence of Mrs. 
Weller and Mrs. Valentine that Mr. Fletcher would give her five 
hundred dollars if she got the evidence that he wanted; that she 
did not say as testified by Mrs. Holden “By God, I’ve got to get 
somebody to go with me out of this house,” but did say “By Golly, 
I've got to get someone to go with me, Fve got to take that taxicab 
ride.” It was necessary for her to take the taxicab ride to avert 
suspicion and to obey the instructions of Noble. She never had any 
instructions, understanding or any agreement with Noble and Wil¬ 
son to take Mrs. Fletcher out, get her drunk, make her unconscious 
and put her in a compromising position so that Mr. Fletcher might 
break in with some witnesses and catch her in that position; that 
she had no agreement to do anything in connection with her 
employment which was to be used in this divorce suit, which was 
pending; that she did not know who Mrs. Fletcher was, did not 
know whether Mrs. Fletcher was married or not; that she asked Wil¬ 
son if he thought that anyone else would do. and he said “Yes”; that 
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she asked Mrs. Scott to go as a chaperone, she also asked Mrs. Hol- 

1AO i en j went to the Union Station to get a Mary- 

10 *) land license, and from there to Bladensburg, had no knowl- 

1 G( ^ e U V at 3 there wa f an y whisky in the automobile or that 
the chauffeur had any. After leaving Bladensburg went to Alex¬ 
andria, and did not see Wilson pull out a knife, and did not hear 
any remarks that It had a very keen edge.” Did not give any 
directions during the course of the journey. At Alexandria went 
to the Martha Washington Cafe, had something to eat, Wilson took 
out a roll of bills which he said was supposed to contain a hundred 
dollars. lie opened it, saw it contained only a few dollars and a bis 
rofl of paper. lie was real sore about it. He said he was going to 
keep the paper, show it to Mr. Fletcher and make him pay good 
for it. I lace was a regular cafe, and Mrs. Scott did not join them 
in the cafe. After leaving the cafe came back to Washington 
through Georgetown. On the way back the money was divided 
between LeRoy \\ llson and Moorhead. Witness received no part 
of it. \\ hen she went to the house on East Capitol Street Fletcher 
gave her eight dollars for expenses. Mrs. Scott said she was away 
from home so long she was scared of her daughter and that die 
would get the mischief when she got home. Witness said she would 
try and help her out and gave her her name and address on a card 
which witness identifies. Her idea in giving her the card was to 
help her out in case there was any trouble; that she told Mrs. Scott 
that in case Mrs. Fletcher wanted witness to testify in her divorce 
case, or needed her in any way to prove that she had not done 
anything so far as witness knew, she would be willing to so testify, 
that during the entire transaction she had no intention of doing 
anything wrong or criminal. h 

104 On cross-examination: 

T hat Fletcher first spoke to her on Thursday, in the first 
part of November, the Thursday before the Sundav in question. 

I he other detective engaged by Fletcher, was Noble,'the defendant 
at the bar. That she saw Fletcher on the night of the taxicab ride 
on the Avenue at 1 o’clock. He was in an automobile coming down 
the street, and witness in an automobile going up the street. Had 
just taken Mrs. Scott home, and was going down to Maine Avenue. 
Met Metcher at Third and Pennsylvania Avenue, the chauffeur of 
ms car hailed us. W itness was alone in the taxicab. Noble and 
Metcher were in the other car. They got out and walked up the 
street to 10th and the Avenue. Fletcher asked if she had got Mrs. 
Fletcher out, and witness told him she had not, she could not get 
her out. Have never acted as a detective before this. First 
saw W ilson on Sunday afternoon between 2 and 3 o’clock The 
note he brought simply said “Take a taxicab ride.” Witness under¬ 
stood it to mean she was to take a taxicab ride with Wilson She 
was following instructions. This instruction had no relation to Mrs. 
Fletcher as far as she knew. It was her own idea to have Mrs 
Scott go. Fletcher was not provoked that she had not got Mrs. 
Fletcher out, but Noble was. Would have taken Mrs. Fletcher if 
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she had been willing to go. Did not see Noble that afternoon. 
Her meeting with Noble on Saturday afternoon had no relation to 
that automobile. Nothing was said about a taxicab ride then. 

Told Mrs. Scott she would testify for Mrs. Fletcher when she 
105 came back for her valise. She paid a weeks board at the 
house, hut left after the trouble, as she did not want to stay 
there any longer. The trouble being the telling to Mrs. Scott that 
they were all detectives. Did give some instructions after reaching 
Alexandria. Told him to lose a car that was following her. Knew 
Fletcher and Noble were in that car from what 1 learned after¬ 
wards. Noble had told her they wore to follow behind her. Should 
judge that Fletcher was following the car because he thought his 
wife was in it. 


Redirect examination: 

She thought it was part of her duty to take Mrs. Fletcher out in 
a taxicab if opportunity offered. 

Recross-examination: 


She thought it was her duty to give Mrs. Fletcher an opportunity 
to go out with her, but was not to get her to go into a room with 
a man. Was only supposed to watch her and ask her to go with 
her if she wanted to go, all right, if she did not, all right. 

That then and thereupon the defendant May King announced 
that her case was closed. 


And the Government, to further maintain the issues on its part 
joined, called on William E. Crocker, who testified in rebuttal 
substantially as follows: 

That the defendant Fletcher signed a slip which had 


100 previously been identified as U. S. Exhibit No. 2 in 
presence; and that he, witness, put the words “Atla 


his 

presence; ana uiai ne, witness, pui me warns Atlantic 
Hotel’’ on there so that he could find him, and the Government, 
over objection of the defendant Fletcher, and an exception having 
been noted, was allowed to show by this witness that he asked 
Fletcher where he could find him, and he said “Atlantic Hotel,” so 
1 put it on there; that he did it that night right away. 


Cross-examination: 

That he found out that he (Fletcher) had an office over here in 
this building, and he went over there to see him; but he did not see 
him at the Atlantic Hotel. They told him he was not there, but 
said that he would find him up in this building. 


That the foregoing is the substance of all the testimony adduced 
on behalf of the United States and the defendants on the issues 
joined. 

And that then and there the following occurred: 

“The Court: 1 think l>efore the case is closed we should designate 
the points in the papers that were admitted here which are to be con- 
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sidered in evidence, because the papers themselves ought not go to 
the jury. ° & 


“Mr. Wilson: Yes, sir. 

“The Court: I refer to the pleadings, etc., in the case. 

Mr. Wilson: Yes, sir; I understand. We have not any further 
testimony, if your Honor please, in rebuttal. 

The Court: I think if counsel will step to the bench, then we 
can dispose of this other matter. 


(“After a conference between the Court and counsel, the following 
was stated in the hearing of the jury:) 

107 “The Court: The bill of complaint of Julia B. Fletcher 
against James J. Fletcher was offered in evidence. It was 
received for the purpose of showing that a bill for an absolute di¬ 
vorce was brought by Mrs. Fletcher against the defendant Fletcher 
and filed in this Court on the 26th of October, 1911, and was pend¬ 
ing in court on and after the 5th day of November. As I under¬ 
stand, that is the only purpose for which that bill is offered. 

“Mr. Wilson : Yes, sir. 


^ “The Court: There is no question but that it shows those facts. 
The paper itself will not go to the jury. 

“A rule to show cause was offered in evidence also for the purpose 
of showing that the Hill was served upon the defendant Fletcher. I 
understand the paper to show that. There is no question about that. 
The rule itself should not go to the jury, but if there is no question 
about it showing that the sendee was made, that fact may be treated 
as in the case. 


“Mr. Hoover: Your Honor stated that the bill was served. Of 
course it is not the practice of the Equity Court to serve the bill; 
merelv to serve the summons. 

“The Court: Let me see the rule that you offered. 

(“Counsel stated that the rule referred to had been lost.) 

“The Court : The fact shown by the rule to show cause—the only 
fact of importance, as I understand the matter—is that a rule to 
show cause in this case of Fletcher vs. Fletcher was served personally 
upon Mr. Fletcher on the 26th day of October, 1911. If there is 
any question about that being the fact, or any objection to 
108 this method of proof, it might be necessary to call the offic¬ 
ers to show the actual service. But I take it the parties do 
not care to take up any time over that, A rule to show cause in 
that case, then, was served on that day. The fact that there was a 
cross bill in the case may also be material, and the jury may take 
note of the fact that there was a cross bill in the case, signed and 
sworn to by Mr. Fletcher, the defendant, on the 4th day of No¬ 
vember, 1911, in which he claimed an absolute divorce from his 
wife on grounds not in any way connected with the alleged con¬ 
spiracy here. That was the fact? 

“Mr. Hoover: Yes, sir. 

“The Court: And an answer by Mr. Fletcher was signed and 
sworn to on the same day—an answer to Mrs. Fletcher’s bill. 

“Mr. Hoover: T take it that it is not necessarv for the defendants 
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at this time to renew the objections which they made at the time 
these various papers were offered in evidence? 

“The Court : No. 

“Mr. Hoover: Your Honor is merely stating now the purpose for 
which they are offered. 

“The Court: The record will show how that was, Mr. Hoover.” 

That then and there the following occurred: 

“Mr. O'Shea: Before we go to the jury, we have a motion to sub¬ 
mit to your Honor and I now wish to renew the motions made dur¬ 
ing the course of the trial. 

“Mr. O’Brien: T want to make a motion that the Govern- 
109 ment now be required to elect upon which count of the in¬ 
dictment they will go to the jury. 

“The Court: They will go on the first and second counts only. 

“Mr. O’Brien: Now, if your Honor please, I move that they be 
required to elect as between the first and second counts. 

“The Court: The motion is refused. 

“Mr. O’Brien: Now, I make a motion that your Honor direct a 


verdict on the first count. 

“The Court: Ts not all that in your instructions? 

“Mr. O’Brien: Yes. 

“The Court: Then there is no need for repetition?” 

That then and thereupon S. McComas TTawken addressed the jury, 


in which he said: . , . . . 

“He lost them in Alexandria. Was it the purpose to take this 

woman to some room? Tf it was not for that purpose, why was the 
automobile Hying through the Red Light District looking for the 

other one?” „ , . . , ., , ... 

“Mr. O’Brien: The count under which that evidence was admitted 

about the Red Light District was withdrawn, and that evidence is 


not in the case. 

“The Court: Oh, the evidence is m the case. 

“Mr. O’Brien: I now move that a juror be withdrawn. 

“The Court: The motion is overruled. 

“Mr. O’Brien: May T note an exception? 

“The Court: An exception may be noted.” 

Further along in his argument, S. McComas Hawken stated as 

follOWS . . . . .. , 1* ml 

“Ah. gentlemen of the jury, it is all too plain. 1 hese 
110 defendants are guilty. The defendant Fletcher is the arch¬ 
conspirator. The other two defendants—the woman, of 
course there are alleviating, palliating circumstances connected with 
her, but, gentlemen of the jury, it is not your province to show 
mercy. You are here to decide a cold, dry question of fact, and that 
is as to whether or not this evidence establishes this conspiracy, and 
if there is any clemency to be exercised, it is for his Honor, who sits 
upon the Bench, to exercise it and to show it, but if a conspiracy of 
this kind—of this nature can be hatched, and then attempted to be 
put into execution, and the conspirators go free, then, gentlemen of 
the jury, the name of no man or woman, no matter how high, no 
matter how pure the woman is, can be protected. 
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That then and thereupon counsel for the defendant May King 
stated that the last statement of the District Attorney was an appeal 
to the passions of the jury, and moved that a juror be withdrawn, 
which motion was overruled, and an exception noted on behalf of 
the defendant May King. 

Mr. ITawken then disclaimed any intention to appeal to them on 
the ground of prejudice and told the jury: “You are here to decide 
a cold dry question of fact, and we have confidence enough in vou 
to know that you will render a verdict based on the evidence in this 
case, unswerved by sympathy on the one hand or bv prejudice on 
the other.” 

That thereupon James A. O’Shea, William Earl Ambrose and 
George P. Hoover addressed the jury for their respective clients. 

That then and thereupon, Clarence R. Wilson, United States At¬ 
torney for the District of Columbia, addressed the jury, in which the 
following occurred: 

“ I hat, M ilson was found by Noble in this house of prostitution. 
Noble and Fletcher knew what kind of a man he was.” 

That then and thereupon Mr. Hoover, attorney for the 

111 defendant Fletcher, objected to the statement on the ground 
that there was no evidence in the case to justify it so far as 

Mr. Fletcher was concerned, the testimony being that he never knew 
Wilson at all. 

Continuing, Mr. Wilson stated that he was arguing the case upon 
the facts as they are admitted in evidence and upon the reasonable 
inference that can be drawn from those facts. Wilson’s testimony 
is that he was frequently with Fletcher; that Noble employed him; 
that they met together, and that they went about the City together, 
to which statement Mr. Hoover objected, and asked the Court to in¬ 
struct the jury not to pay any attention to it because it was not 
the evidence in the case. The evidence of Wilson in this case is 
to the effect that the first time he ever saw Fletcher was down at 
Noble’s house on Saturday night; that the only other time he ever 
saw Fletcher was at the corner of 6th and Pennsylvania Avenue, 
and the only conversation he had with him then was that Fletcher 
asked him if it was all right and that he, Wilson, replied that May 
King said it was all right. The Court then stated that wherever 
counsel differed with reference to the evidence, of course it could 
be verified from the record; that his recollection of it was that Wilson 
did not testify to having met Fletcher until that night in the house. 

That then and thereupon the District Attorney stated he thought 
that was true, and that Mr. Hoover then replied, “Well, you just 
said that he stated he was going around town with Fletcher” and 
“There is nothing in the evidence to justify that statement.” Mr. 
Hoover said there was no evidence in the case to show that 

112 Fletcher knew what kind of a man Wilson was as argued to 
the jury by the District Attorney. 

That then and there counsel for the defendant May King, on 
account of the remark made by Mr. Wilson, moved that a juror be 
withdrawn, which motion was denied and an exception noted, 
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That thereupon Mr. Wilson told the jury,that if he had exceeded 
the proof in the statement of the facts lie was anxious to correct the 
mistake. 


11 


*> 

O 


I) eje n dan t* Pray ers. 

In the Supreme Court of the District of Columbia. 

Criminal. No. 28742. 

United States 
vs. 

James J. Fletcher et al, Defendants. 


1‘ravers for Instruction on Behalf of the Defendant Fletcher. 


T. The jury are instructed that, upon the consideration of the 
whole evidence in the case, their verdict as to the defendant Fletcher 
should be “not guilty.” 

Refused. Ex. 

STAFFORD. J. 


II The jury are instructed that the presumption is, to begin 
with, that each of the defendants is innocent of the offense alleged 
in the indictment. It was not necessary for any of them to intro¬ 
duce any evidence in this case. The whole burden rested upon 
the government, and each of the defendants could have sat mute and 
said nothing and produced no witnesses. There is that presumption 
with which you begin the case, and that presumption stays with 
each defendant throughout the case, and is a piece of evidence to 
be weighed by you in connection with all the evidence in the case 
in deciding whether the case is made out. Until your minds are 
convinced beyond a reasonable doubt, after weighing all the evidence 
in the case, and after weighing the presumption of innocence that 
exists in favor of the defendants that the government has 
114 ]>roved beyond a reasonable doubt, each and every mate¬ 

rial fact alleged in the indictment necessarv to constitute 
offence charged, each of the defendants is to be considered by you 
as innocent and your verdict should be not guilty. 

Granted. 

STAFFORD, J. 


III. The jury are instructed that the fact that a conspiracy may 
be difficult to prove does not lessen the degree of evidence necessary 
to justify a conviction. Whatever may be the character or quality 
of the evidence, it must amount to proof beyond a reasonable doubt 
of the fact that the defendants agreed together. If the proof falls 
short of that your duty would he to acquit. 

Granted. 


STAFFORD, J. 
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IV* By the term “reasonable doubt” as used in the instructions, 
is meant that state of the case which after the entire comparison 
and consideration of all the evidence leaves the minds of the jurors 
in that condition that they cannot say that they feel an abiding 
conviction to a moral certainty of the truth of the charge; a cer¬ 
tainty that convinces and directs the understanding and satisfies 
the reason and judgment of those who are bound to act con- 

115 scientiouslv upon it. 

Granted. 

STAFFORD, J. 

A . The jury are instructed that in proving a case by circum¬ 
stantial evidence, each circumstance relied upon must be proved 
with that degree of certainty which excludes every hypothesis other 
than that of guilt. If the circumstances relied upon is consistent with 
innocence then it is your duty to adopt that hypothesis. In other 
words, the evidence must prove to you that that circumstance is 
wholly inconsistent with innocence. The law requires that a de¬ 
fendant shall be proven guilty of the offence charged beyond a 
reasonable doubt; and, until the evidence removes from your minds 
every reasonable doubt of guilt, you cannot find a defendant guilty, 
and this rule applies to each circumstance in the case, when cir¬ 
cumstances are relied upon for the purpose of proving the case. 

Refused. Ex. 

STAFFORD, .7. 

AT. The jury are instructed that in determining the question 
whether or not the conspiracy charged in the indictment has been 
proved they are not at liberty to take into consideration any state¬ 
ment, act, conduct or declaration of any of the defendants 

116 as against any other than himself, unless made in the pres¬ 
ence of the defendant sought to be charged thereby, until 

it is first proved beyond a reasonable doubt by independent evidence 
that a conspiracy existed between the defendants or any two of 
them. 

The existence of the conspiracy must be proved by other testimony 
than such statements, acts, conduct or declarations, and if independ¬ 
ent of such statements, acts, conduct or declarations there is not 
sufficient proof of the existence of the conspiracy as charged in the 
indictment you must acquit the defendants. 

Refused. Ex. 

STAFFORD. ,7. 

V1T. The jury are instructed that there must be proof beyond 
a reasonable doubt of the conspiracy charged in the indictment, and 
that while this charge need not be proved by direct testimony, but 
may be proved by circumstances, yet it must be proved. To prove* 
it by circumstantial evidence the circumstances must be such as 
to prove beyond a reasonable doubt that the defendants did in fact 
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agree together to commit the offence charged in the indictment, and 
by the means alleged therein. 

If the whole evidence in the case fails to prove beyond a reason¬ 
able doubt that the defendants ,did so agree, then it is your duty 
to return a verdict of not guilty. 

Granted. 

STAFFORD, J. 


117 VIIT. The jury are instructed that a conviction upon cir¬ 
cumstantial evidence can only be had when the circumstances 
so distinctly point to the guilt of the accused as to leave no reason¬ 
able explanation consistent with the theory of innocence. 

To warrant a conviction on circumstantial evidence the existence 
of inculpatory facts must he incompatible with the innocence of the 
accused, and incapable of explanation upon any other reasonable 
hypothesis than that of his guilt. 


Granted. 


STAFFORD, J. 


IX. That while from time to time during the progress of the 
case there has been admitted in evidence certain acts, conduct and 
statements made by Noble and King, as shown by the testimony, yet 
the jury are instructed that so far as the defendant, Fletcher, is con¬ 
cerned. the said acts, conduct and statements of the said defendants, 
Noble and King, occurring out of the presence and hearing of the 
defendant, Fletcher, cannot he considered by the jury in determining 
the question as to whether the said defendant was a member of the 
alleged conspiracy, but that his participation in the alleged eon- 
spiraev must he proved by independent evidence, together with his 
own acts, conduct, statements and declaration as shown by the testi- 


monv. 


Refused. Ex. 
Respectfully submitted, 


STAFFORD, /. 

GEO. P. HOOVER, 
Att’y for Deft Fletcher. 


118 In the Supreme Court of the District of Columbia. 

Criminal. No. 28742. 


United States 

vs. 

James J. Fletcher et ah, Defendants. 

Proyerx for Instruction on Behalf of the Defendant Noble. 

I. The jury are instructed that, upon the consideration of the 
whole evidence in the case, their verdict as to the defendant Noble, 
should he “not guilty.” 

Refused. Ex. 


STAFFORD, J . 
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II. The jury are instructed that the presumption is, to begin with, 
that each of the defendants is innocent of the offence alleged in the 
indictment. It was not necessary for any of them to introduce any 
evidence in this case. The whole burden rested upon the govern¬ 
ment, and each of the defendants could have sat mute and said noth¬ 
ing and produced no witnesses. There is that presumption with 
which you begin the case, and is a piece of evidence to be weighed 
by you in connection with all the evidence in the case in deciding 
whether the case is made out. Until your minds are convinced be¬ 
yond a reasonable doubt, after weighing all the evidence in the 
case, and after weighing the presumption of innocence that exists 
in favor of the defendants that the government has proved beyond 
a reasonable doubt, each and every material fact alleged in 
lid the indictment necessary to constitute offence charged, each 
ot the defendants is to be considered bv you as innocent and 
your verdict should be not guilty. 

Granted. 

STAFFORD, 


III. d lie ,jui\ are instructed that the fact that a conspiracv 
ma\ be difficult to pio\e does not lessen the degree of evidence 
necessary to justify a conviction. Whatever may be the character 
or quality of the evidence, it must amount to proof beyond a reason¬ 
able doubt of the fact that the defendants agreed together. If the 
proof falls short of that your duty would be to acquit. 

Granted. 

STAFFORD, ,/. 


IV. By the term “reasonable doubt” as used in the instructions, 
is meant that state of the case which after the entire comparison and 
consideration of all the evidence leaves the minds of the jurors in 

. . _ •, say that they feel an abiding con¬ 

viction to a moral certainty of the truth of the charge; a certainty 

that convinces and directs the understanding and satisfies the reason 
and judgment of those who are bound to act conscientiously upon it 
Granted. 1 

STAFFORD, 


120 V. The jury are instructed that in proving a case bv cir¬ 
cumstantial evidence, each circumstance relied upon nnW be 
proved with that degree of certainty which excludes every hypothesis 
other than that of guilt. If the circumstance relied upon i< con¬ 
sistent with innocence then it is your duty to adopt that hvpothesD 
In other words, the evidence must prove to you that that circum¬ 
stance is wholly inconsistent with innocence. The law requires 
that a defendant shall be proven guilty of the offence charged be¬ 
yond a reasonable doubt; and, until the evidence removes from your 
minds every reasonable doubt of guilt, you cannot find a defendant 
guilty, and this rule applies to each circumstance in the case when 
circumstances are relied upon for the purpose of pro vino- tlie ca<e 
Refused. Ex. 

STAFFORD, J. 
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VI. The jury are instructed that in determining the question 
whether or not the conspiracy charged in the indictment has been 
proved they are not at liberty to take into consideration any state¬ 
ment. act. conduct or declaration of any of the defendants as against 
any other than himself unless made in the presence of the defendant 
sought to he charged thereby, until it is first proved beyond a reason¬ 
able doubt hv independent evidence that a conspiracy existed be¬ 
tween the defendants or any two of them. 

The existence of the conspiracy must he proved by other testi¬ 
mony than such statements, acts, conduct or declaration, 
121 and if independent of such statements, acts, conduct or decla¬ 
ration there is not sufficient proof of the existence of the 
conspiracy as charged in the indictment you must acquit the de¬ 
fendants. 

Refused. Ex. 

STAFFORD, J. 


Y11. The jury are instructed that there must be proof beyond a 
reasonable doubt of the conspiracy charged in the indictment, and 
that while thi< charge need not he proved by direct testimony, but 
may he proved by circumstances, yet it must he proved. To prove 
it by circumstantial evidence the circumstances must he such as to 
prove beyond a reasonable doubt that the defendants did in fact 
agree together to commit the offence charged in the indictment, and 
by the means alleged therein. 

If the whole evidence in the case fails to prove beyond a reason¬ 
able doubt that the defendants did so agree, then it is your duty to 
return a verdict of not guilty. 

Granted. 

STAFFORD, J. 


YITT. The jury are instructed that a conviction upon circum¬ 
stantial evidence can only be had. when the circumstances so dis¬ 
tinctly point to the guilt of the accused as to leave no reasonable ex¬ 
planation consistent with the theory of innocence. 

To warrant a conviction on circumstantial evidence the 
122 existence of inculpatory facts must he incompatible with the 
innocence of the accused, and incapable of explanation upon 
any other reasonable hypothesis than that of his guilt. 

Granted. 

STAFFORD, J. 

IX. That while from time to time during the progress of the 
case there has been admitted in evidence certain acts, conduct and 
statements made by Fletcher and King, as shown by the testimony, 
yet the jury are instructed that so far as the defendant, Noble, is 
concerned, the said acts, conduct and statements of the said defend¬ 
ants, Fletcher and King, occurring out of the presence and hearing 
of the defendant, Noble, cannot be considered by the jury in deter¬ 
mining the question as to whether the said defendant was a member 
of the alleged conspiracy, but that his participation in the alleged 
conspiracy must be proved by independent evidence, together with 
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his own acts, conduct, statements and declaration as shown by the 
testimony. 

Refused. Ex. 

STAFFORD, J. 

W. E. AMBROSE, 

A tty for Geo. Noble. 


123 In the Supreme Court of the District of Columbia. 

Crim. No. 28742. 

United States 
vs. 

James J. Fletcher et al. 

Prayer for Instruction on Behalf of the Defendant Noble; 

The jury are instructed that upon the whole evidence in the case 
their verdict should not “not guilty as to the defendant Noble, for 
the reason that there is no sufficient evidence in the case to show 
that the defendant Janies J. Fletcher was in fact married to Julia B. 
Fletcher. 

WM. E. AMBROSE, 

Att’y for Deft Noble. 

R. 

Refused. Ex. 

STAFFORD, J. 

In the Supreme Court of the District of Columbia, Holding a Term 

for Criminal Business. 

Criminal. No. 28742. 

United States 
vs. 

James J. Fletcher et al. 

Prayers for Instruction on Behalf of the Defendant May King, No. I. 

The jury are instructed that, upon the consideration of the whole 
evidence in the case, their verdict as to the defendant May King 
should be “not guilty.” 

Refused. Ex. 

STAFFORD, J. 

124 The jury are instructed that the presumption is, to 
begin with, that each of the defendants is innocent of the 
offense alleged in the indictment. It was not necessary for any of 
them to introduec any evidence in this case. The whole burden 
rested upon the government, and each of the defendants could have 
9—2603a 
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sat mute and said nothing and produced no witnesses. There is that 
presumption with which you begin the case, and that presumption 
stays with each throughout the case, and is a piece of evidence to be 
weighed by you in connection with all the evidence in the case in 
deciding whether the case is made out. Until your minds are con¬ 
vinced beyond a reasonable doubt, after weighing all the evidence in 
the case, and after weighing the presumption of innocence that exists 
in favor of the defendants that the government has proved beyond a 
reasonable doubt, each and every material fact alleged in the indict¬ 
ment necessary to constitute offence charged, each of the defendants 
is to be considered by you as innocent and your verdict should be 
not guilty. 

Granted. 

STAFFORD, J. 

III. The jury are instructed that the fact that a conspiracy may 
be difficult to prove does not lesson the degree of evidence 
necessary to justify a conviction. Whatever may he the character 
or quality of the evidence, it must amount to proof beyond a reason¬ 
able doubt of the fact that the defendants agreed together. If the 
proof falls short of that your duty would be to acquit. 

Granted. 

STAFFORD, J. 

125 IV. By the term “reasonable doubt” as used in the instruc¬ 
tions, is" meant that state of the case which after the 
entire comparison and consideration of all the evidence leaves the 
minds of the jurors in that condition that they cannot say that they 
feel an abiding conviction to a moral certainty of the truth of the 
charge; a certainty that convinces and directs the understanding and 
satisfies the reason and judgment of those who are bound to act con¬ 
scientiously upon it. 

Granted. 

STAFFORD, J. 

V. The jury are instructed that in proving a case by circumstan¬ 
tial evidence, each circumstance relied upon must be proved with 
that degree of certainty which excludes every hypothesis other than 
that of guilt. If the circumstance relied upon is consistent with 
innocence then it is your duty to adopt that hypothesis. In other 
words, the evidence must prove to you that that circumstance is 
wholly inconsistent with innocence. The law requires that a de¬ 
fendant shall be proven guilty of the offense charged beyond a 
reasonable doubt; and, until the evidence removes from your minds 
every reasonable doubt of guilt, you cannot find a defendant guilty, 
and this rule applies to each circumstance in the case, when circum¬ 
stances are relied upon for the purpose of proving the case. 

Refused. 


STAFFORD, J. 
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126 VI. The jury are instructed that in determining the ques¬ 
tion whether or not the conspiracy charged in the indictment 

has been proved they are not at liberty to take into consideration 
any statement, act, conduct or declaration of any of the defendants 
as against any other than himself unless made in the presence of 
the defendant sought to be charged thereby, until it is first proved 
beyond a reasonable doubt by independent evidence that a conspiracy 
existed between the defendants or any two of them. 

The existence of the conspiracy must be proved by other testimony 
than such statements, acts, conduct or declaration, and if independ¬ 
ent of such statements, acts, conduct or declaration there is not 
sufficient proof of the existence of the conspiracy as charged in the 
indictment you must acquit the defendants. 

Refused. Ex. 

STAFFORD, J. 

VII. The jury are instructed that there must be proof beyond a 
reasonable doubt of the conspiracy charged in the indictment, and 
that while this charge need not be proved by direct testimony, but 
may be proved by circumstances, yet it must be proved. To prove 
it by circumstantial evidence the circumstances must be such as to 
prove beyond a reasonable doubt that the defendants did in fact 
agree together to commit the offence charged in the indictment, and 

by the means alleged therein. 

127 If the whole evidence in the case fails to prove — a reason¬ 
able doubt that the defendants did so agree, — is your duty 

to return a verdict of not guilty. 

Granted. 

STAFFORD, J. 

VIII. The jury are instructed that a conviction can only be had 
upon circumstantial evidence when the circumstances so distinctly 
point to the guilt of the accused as to leave no reasonable explanation 
consistent with the theory of innocence. 

To warrant a conviction on circumstantial evidence the existence 
of inculpatory facts must be incompatible with the innocence of the 
accused, and incapable of explanation upon any other reasonable 
hypothesis than that of his guilt. 

Granted. 


STAFFORD, J. 
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in the Supreme Court of the District of Columbia, Holding a Term 

for Criminal Business. 

Criminal. No. 28742. 


United States 
vs. 

James J. Fletcher et al. 


Prayers for the Defendant May King, No. IX. 

That while from time to time during the progress of the case there 
has been admitted in evidence certain acts, conduct and statements 
made by Noble and Fletcher, as shown bv the testimony, yet the jury 
are instructed that so far as the defendant May King, is con- 
128 corned, the said acts, conduct and statements of the said 
defendants, Noble and Fletcher, occurring out of the presence 
and hearing of the defendant May King, cannot be considered by 
the jury in determining the question as to whether the said defend¬ 
ant was a member of the alleged conspiracy, but that her participa¬ 
tion in the alleged conspiracy must be proved by independent 
evidence, together with her own acts, conduct, statements and dec¬ 
laration as shown by the testimony. 

Refused. Ex. 

STAFFORD, J. 


In the Supreme Court of the District of Columbia, Holding a Term 

for Criminal Business. 

Criminal. No. 28742. 

United States 
vs. 

James J. Fletcher et al. 

Prayers for the Defendant May King, No. X. 

The jury are instructed that as far as the defendant May King is 
concerned the duty is on the Government to show beyond a reason¬ 
able doubt that she knew the wife of the defendant James J. Fletcher 
and that she knew the said Julia B. Fletcher was married to the said 
James J. Fletcher. 

Refused. Ex. 


STAFFORD, J. 
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120 In the Supreme Court of the District of Columbia Holding 

d Term for Criminal Business. 

Criminal. No. 28742. 

-TATES 

vs. 

James J. Fletcher et al. 

Prayers for the Defendant May King , XI. 

The jury are instructed that the Government must show beyond 
a reasonable doubt that the Defendant May King knew that there 
was a suit pending between James J. Fletcher and his wife and that 
the Julia B. Fletcher referred to in this case is the wife of the said 
James J. Fletcher. 

Granted. 

STAFFORD, J. 

In the Supreme Court of the District of Columbia, Holding a Term 

for Criminal Business. 

Criminal. No. 28742. 


United States 
vs. 

James J. Fletcher et al. 

Prayers for the Defendant May King , No. XII. 

The jury are instructed that as far as the defendant May Kina 
is concerned the duty is on the Government to show beyond a 
reasonable doubt that she knew the wife of the defendant James J. 
Fletcher and that she knew the said Julia B. Fletcher was married 
to the said James J. Fletcher. 

Refused. Ex. 

STAFFORD, J. 

130 In the Supreme Court of the District of Columbia, Holding 

a Term for Criminal Business. 

Criminal. No. 28742. 

United States 

vs. 

James J. Fletcher et al. 

Prayers for the Defendant May King, XIII. 

The jury are instructed that the Government must show beyond 
a reasonable doubt that the defendant May King knew that there 
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was a suit pending between James J. Fletcher and his wife and that 
the Julia B. Fletcher referred to in this case is the wife of the said 
Janies J. Fletcher. 

Granted. 

STAFFORD, J. 

That thereupon each of the defendants noted an exception to the 
refusal of the Court to grant each of the pray-s so refused as afore¬ 
said. and an exception was duly allowed and noted upon the min¬ 
utes bv the Court. 


131 Charge to the Jury. 

The Court (Stafford, J .): 

Gentlemen of tiie Jury: Suggested by counsel, I will read one 
of the counts to you, and then give you a few simple rules of law 
which are to govern juries in this class of cases, and then I will sub¬ 
mit the case to you. 

The questions involved are pure questions of fact for you to de¬ 
cide, and the Court lias no responsibility about that part of it. 

The first count of the indictment is: 

‘That on the fourth day of November, in the year of our Lord one 
thousand nine hundred and eleven”—and, by the way, the exact 
date is not material—“and for a long period of time, to wit, for the 
period of nine days, prior to said fourth day of November, in the 
year aforesaid, there was pending and at issue in the Supreme Court 
of the District of Columbia, a certain Equity cause, wherein in the 
proceedings one Julia B. Fletcher, the wife of one James J. Fletcher, 
was the plaintiff, and the said James J. Fletcher, the husband of 
the said Julia B. Fletcher, and one Jessie D. Fletcher, whose real 
name is alleged in the Bill of Complaint filed in said cause to be 
unknown, were the defendants, and wherein, in the said Bill of Com¬ 
plaint filed in said cause, the said Julia B. Fletcher prayed, among 
other things, that the said Court grant a divorce a vinculo matri¬ 
monii to her, the said Julia B. Fletcher, from him, the said James 
J. Fletcher, the said Court having jurisdiction to hear and determine 
the issues involved in said cause.” 

132 Now, as to that part of the indictment I will simply pause 
to say that the evidence does not show that the cause was an 

issue, because the answer of Mr. Fletcher and the cross bill had not 
been filed in court at the time it is claimed this conspiracy was 
formed and when it is claimed the overt act was performed, but I 
think that allegation as to the cause being at issue is not one which 
must be proved in order that the defendants should be guilty, and, 
I hold as a matter of law that the fact that there was such a case 
pending at the time would be sufficient, so far as that allegation is 
concerned. 

Then, to go on with the indictment. 

“And the Grand Jurors aforesaid, upon their oath aforesaid, do 
further present: 
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'?£.*• r d Jam , es J - Letcher, one George Noble, and one 
XU, gl athe ™ lse known as May Evans, otherwise known as 
Mai Adair, otherwise known as Anita Adair, and hereinafter in this 

Irk^MW ,tl Slgll ^ and CU ! led May Kin & eucl1 lute «* tiie Dis- 

Grnnd I f^ d ’ ^ d !T erS ,° ther persous " llose uan.es are to the 
Gland Jurois aforesaid unknown, on the said fourtli day of No 

ekven'and °t T T tt f usand uille hundred and 

eleven, and at the District aforesaid, wickedly devising and intend¬ 
ing to injure the said Julia B. Fletcher, by securing false and fraud- 

Fletcher wh'h ,1 V ^ T® Ule purt of her > ^e said Julia 13. 

tl e ? ’i .VinF. 1 Wld V Ulpose t0 use the sullle against her, 
the said Julia 13. b letcher in the said Equity cause, so pending, as 

,aloiestud in the said Supreme Court of the District of Co¬ 
lumbia, did then and there amongst themselves, feloniously, 
falsely, unlawfully, wickedly, and maliciously, conspire, com¬ 
bine, confederate and agree together, falsely and fraudulently to 
entiap and ensnare the said Julia 13. Fletcher, and falsely and fraud¬ 
ulently to charge and accuse her, the said Julia 13. Fletcher of the 
crime of adultery with one Roy Wilson, she, the said Julia 13. 
1 leti bcu being then and there a married woman, and the lawful 
wife of the said James J. Fletcher, as aforesaid, in the dishonest 

manner, and through and by means of the dishonest arrangements 
following, that is to say: h 

‘That the said May King should persuade, induce and procure the 
said Julia 13. Fletcher to drink a certain intoxicating beverage for 
the purpose of making drunk and intoxicated the said Julia 13. 
Fletcher, and to put the said Julia 13. Fletcher in a compromising 
position and attitude with the said Roy Wilson, in a room and ft 
a place to the Grand Jurors aforesaid unknown, whereby and bv 
means of which she the said Julia 13. Fletcher, could be falsely and 
fraudulently charged and accused of the crime of adultery with the 
said Roy W ils.»n, she, the said Julia 13. Fletcher, being then and 
there a married woman, and the lawful wife of the said James J 
Fletcher, as aforesaid, as they, the said James J. Fletcher the slid 
George Noble and the said May King then and there well knew; 
that the said James J. Fletcher should provide a certain conveyance 
and vehicle, of the particular kind commonly known as and called 
an automobile the said automobile to be placed at the disposal and 
use of the said May King, by him, the said James .T. Fletcher for 
iq , the purpose of conveying and carrying the said Julia R 
1J4 h letcher, under the guidance and escort of the said May 

r v"m’ *?. ,, I ? ) "! an( l place aforesaid; and that the said 

George Noble should obtain and procure the said Roy Wilson and 
divers other persons to the Grand Jurors aforesaid unknown, t’o hd 
and assist the said May King in guiding and escorting the said Julia 
B. Fletcher to the room and place aforesaid 

furthe n r d pres e en r r nd afoTesnid ’ "P on their oath aforesaid do 

“That in pursuance of the unlawful conspiracy, combination 
fhe f ^T y agreement aforesaid, and to effect the object thereof' 

the said James J. Fletcher, on the fifth day of November, in the year 
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of our Lord one thousand nine hundred and eleven, and at the Dis¬ 
trict aforesaid, did engage, employ and hire a certain conveyance and 
vehicle, of the particular kind commonly known as and called an au¬ 
tomobile with intent that the said Julia B. Fletcher, the said May 
King, the said Roy Wilson, and one Grover Moreliead, should be 
conveyed and carried to some room and place to the Grand Jurors 
aforesaid unknown, wherein and whereat the said Julia 13. Fletcher 
would be placed and put in a compromising position and attitude 
with the said Roy Wilson, for the purpose of injuring the said Julia 
13. Fletcher, by securing the fa Ire and fraudulent evidence of adul¬ 
tery upon the part of her, the said Julia 13. Fletcher, as aforesaid, 
with the intent and purpose to use the same against her, the said 
Julia 13. Fletcher, in the said Equity cause so pending, as aforesaid, 
in the said Supreme Court of the District of Columbia; against the 
form of the statute in such case made and provided and against the 


peace and government of the said United States.” 

That is the first count. The second count is like it, ex¬ 


cept that in the place of Roy Wilson, the second count 
states “some person to the Grand Jurors unknown”, so far as the 
intent to have it appear that Mrs. Fletcher had committed the 
crime of adultery, instead of having it stated that it was Wilson, 
and having it appear that it had been committed with him. Now, 
as has been said, you are to try the case upon the indictment, and 
under the law as laid down to you, and that is true of every case in 
a criminal court. You are to try nothing but the case that is 
charged in the indictment, because the defendants have a right to 
know what they are to meet when they come into Court and they 
are guilty or not guilty of the crime charged here, and not of 
something else. That is always true, and you see from this read¬ 
ing just what the crime charged is, and all parts of it, which 1 
have read to you, with the qualifications previously stated as to the 
case being at issue—technically at issue, and as to the exact date,— 
all the other matters are material and must he proved substantially 


as alleged. 

The evidence of a conspiracy may he of three different classes, 
and this case illustrates that division. There may he evidence 
pointing directly to the formation of a conspiracy, in the shape of 
testimony of some one present at the time when the matter was 
talked over and agreed to. For example, here the testimony of the 
witness Wilson would he called “direct testimony”, for he under¬ 
takes to say that an arrangement was actually made when he was 
present, between Fletcher and May King and Noble. I will 
R3t) not now go into the terms of it as lie states it, but his testi¬ 
mony is what would he called “direct testimony”. Then 
there is another class of testimony in such cases, and that is circum¬ 
stances,—circumstances which cannot be reasonably explained ex¬ 
cept upon the theory that the parties have agreed together as al¬ 
leged. and the Government claims that in this case the circum¬ 
stances proved are of that character. Whether they are or not, is 
for you to decide, as a question of fact. 

Then there is still another class of evidence and that is admis¬ 


sions. A party who is charged with a crime may have said or don© 
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something which constitutes an admission that he or she has been 
guilty of it or of some part of it, and such evidence is admissible 
against the party who makes the admission, but where more than 
one party are charged together, you will see at once that one 
party cannot make an admission that will operate against either 
Of. the other parties. A. B. and C may be indicted together for a 

^“! e . ^PP 086 A sa y s > “1 did it, and B and C were with me in it.” 
ihat is evidence against A to be used against him on the trial hot 
1 is not evidence against B and C. You" would think it preUy imrd 
} jou Here to he convicted because somebody else admitted that vou 
had committed a crime. They might admit that thcv had com 

,!‘ T“'^A ut they could not adm *t that you had committed 
one, so as to afreet you in any way. 

Now, there are all three kinds of evidence in this case and vn„ 
have to distinguish carefully between the classes of evidence. For 
instance, there are things which May King is stated by the 
13 ' witnesses to have said, which are admissible as againsther 

eitlier Vvt .‘“t? ‘° and yet were not S when 

either Mr. 1 letcher or Noble were present, and were not by wav of 

tarrying out the alleged conspiracy. For example, what‘she said 

l' e t i r ’ S 16 '!' aS g ',’ lnR t0 Ret $ 500 for doing this thing 
telling hei what it was that she was to do. Now, that is not evi¬ 
dence against anybody except May King. That could not be used 
as eudence against Mr. Fletcher or against Noble. They were not 
presept and did not hear her say it, and they were powerless to con- 
tradict it, and I only use that as an example. Wherever either of 
these defendants has been shown to have said or done anything that 
is merely an admission, it can be used only against the person who 
said or did it; but where the things they said odlwenn 
carrying out this plan if you find the plan to have ken made 
and the conspiracy to have been formed between them why then 
of course that stands differently and the things they did as shown 
by the evidence which point clearly and unmistakably to there hav¬ 
ing been an agreement between them (if there were such things 
done by them), then, of course those are circumstances and fact-* 
from which you are at liberty to infer the main facts of the con 
sruraev il when you trace the evidence and the things they did 
hi reference to this matter, you can only reconcile them mason 
;ibl\ with the theory that this conspiracy had been formed between 
them and was being earned out between them and that there is 
evidence that there was such a conspiracy. And that is where 

,00 y°Y Wlll . ha 7 e t0 ' lse y ou r reasoning powers, and your good 
138 judgment in order to say, first, what circumstances and 

il a ., 1 y ?‘ fi . nd established in the case as to what the parties 
realh did and said about this matter, and then to say what in¬ 
ference you will draw from them. When you take those circum¬ 
stances all together, if you can adopt some theory or anv reasonable 
theoiy which is consistent with the innocence of'the parties vou are 
bound to adopt it. That is true in every criminal case. 

are dle 11 nd circumstances that vou find estab- 

hshed in the case. Non want to go over the evidence together 
in that way and make up your minds, and agree upon what the 

lv—zo03a 
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facts of the case are, what the circumstances are, what these parties 
did, and then consider whether there is any reasonable explanation 
of them consistent with the innocence of the defendants, or, to put 
it more favorably to the defendants, as they have a right to have 
it put, you are to ask yourselves whether there is not some reason¬ 
able theory which will explain all these circumstances, consistently 
with their innocence. You have heard the suggestions of counsel 
in that regard on the one side and on the other. Are there any 
facts in the case that are established to your entire satisfaction, 
which cannot be reconciled, understood, or explained in any reason¬ 
able way except by supposing that the defendants are guilty of this 
offense?* On the evidence which has been produced here on the part 


of the Government, giving it its full scope, Morehead and Wilson 
would be participators in the conspiracy if there was one, and con¬ 
sequently accomplices in the crime, and wherever accomplices 
testify in a case against their fellows in a crime, their testi- 
139 mony is to be taken cautiously, with care, and generally it 
is not to be accredited unless there are corroborating cir¬ 


cumstances or unless there is corroborating evidence. The law does 


not say that you may not convict upon the testimony of accomplices 
alone,* but it says that such testimony ought always to be weighed 
carefully, and viewed with caution, but, of course, in this case the 
Government claims that there is a great deal of corroborating testi¬ 


mony in the circumstances, and that is a quastion for you to say, 
how far those circumstances do corroborate the testimony of those 


two witnesses. 

Those are the only points that I care to call to the attention of 
the jury unless counsel desire to have me speak of something else. 

Mr. O'Shea: I suppose your Honor will tell the jury that they 
may return a verdict of not guilty on the last three counts. 

The Court: Yes, I will give them special directions as to that. 
Mr. Hoover: 1 wish to call your Honor’s attention to the allega¬ 
tion of the Equity case being at issue. We desire to except to your 
Honor’s charge with respect to that. 

The Court: Yes, an exception may be noted to that in behalf of 
all the defendants. The jury understand that with respect to these 
last three counts of the indictment, they will return a verdict of not 
guilty when they come in, in order to clear the record. 

1 submit the case to you, gentlemen, only on the first two counts, 
the first and second counts only. As to the other three 

140 counts, you will return a verdict of not guilty. T do not 
care to say anything further to you gentlemen with respect 

to this case. It has been fairly and fully argued to you by counsel. 
(Thereupon at 3:35 P. M. the jury retired to deliberate upon 
their verdict.) 

141 That thereafter on the 16th day of May, 1913, after hear¬ 
ing was had on the motions for a new trial and in arrest of 

judgment, filed on behalf of each of the defendants hereto and 
said motions, were overruled and exceptions noted, the Court there¬ 
upon passed sentence upon each of the defendants, sentenced the 
dfendant May King to serve a term of two years in the penitentiary, 
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the defendant George Noble to sene a term of three years in the 
penitentiary and the defendant Fletcher to serve a term of five 
years in he penitentiary, the sentences aforesaid being the judg¬ 
ment of the Court entered upon the verdict of the jury; that tliere- 
upoii in open Court the counsel for the defendants Noble and 

il!f vT !° "j tences imposed by the Court on each of 

4 i'®, iai d defendants and the recording of the same as the judgment 

ot the Court, on the ground that the Court had imposed sentence 
under Section 910 of the Code of the District of Columbia which 
provided lor a maximum* sentence of five years, the contention of 
counsel for the respective defendants being that the Court could 
impose no greater sentence than that provided for by Section 37 
of the Federal Penal Code of 1910, in force in the District of 
! * ''herein the maximum sentence provided for is two years; 
that thereupon the Court overruled the objections of the said de- 

™« aD f V° ruling of the Court an exception was noted bv 

a i of the aforesaid defendants, said exception being duly allowed 
anil entered upon the minutes of the Court. 

I hat thereupon counsel for the defendants Noble and Fletcher 
moved the Court to strike out the sentences aforesaid upon the 
grounds aforesaid, which motion was overruled by the Court and 
an exception noted thereto, which exception was duly abo ve and 
entered upon the minutes by the Court. ' a 

149 ,,<• i 1 ' of .' Vhich exce ,P t , ions - as stated in the foregoing Bill 
142 of Exceptions, were duly noted by the Court at the time the 

same were severally taken, and said exceptions are signed 
as the several exceptions taken at the trial, and upon the dafe of 
ic overruling of the motions for new trial and in arrest of judg- 
nient, and the imposition of sentence, and entrv of the judgment 
of the Court in the above entitled cause, this 14th day of July 
1913, nunc pro tunc. • •’ 

WENDELL P. STAFFORD. Justice. 

The foregoing bill of exceptions is satisfactory. 

CLARENCE R. WILSON, 

U. S. Attorney, D. C 
GEO. P. HOOVER, 

1/ for Deft Fletcher. 
MATTHEW E. O’BRIEN 
JAMES A. O’SHEA, 

*1/^ II s for Deft May King. 
WM. E. AMBROSE, 

By G. P. H„ 

Att’y for Deft Noble. 

143 Clarence R. Wilson Esq., United States Attorney in and for 
the District of Columbia: 

Please take notice that on Friday, the 27th day of June, 1913, 
at 10 o clock A M or as soon thereafter as counsel may be heard 
the proposed bill of exceptions attached to this notice, of which pro- 
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posed bill of exceptions a copy is handed you, will be submitted 
to the Court to be settled. 

GEO. P. IIOOVER, 

\VM. E. AMBROSE, 

JAS. A. O’SHEA, 

MATTHEW E. O’BRIEN, 

Att’ys for Def'ts. 

Service of a copy of the foregoing proposed bill of exceptions 
acknowledged this 24th day of June, 1918. Eight days’ service 
of a copy of the proposed bill of exceptions before submission of the 
same, as provided bv rule of Court, is hereby waived. 

CLARENCE R. WILSON, 

United States Attorney in and for the 

District of Columbia. 

| Endorsed: | Crim. No. 28742. United States vs. Jas. J. Fletcher 
et al. Bill of Exceptions and Notice. The Clerk will please file. 
Wm. E. Ambrose, Jas. A. O’Shea, Matthew E. O’Brien, George 
R. Hoover, Att’ys for Def’ts. Filed in open Court. Jul- 14, 1913. 
J. R. Young, Clerk. 

Endorsed on cover: District of Columbia Supreme Court. No. 
2403. James J. Fletcher et al., appellants, vs. United States of 
America. Court of Appeals, District of Columbia. Filed Sep. 29, 
1913 Henry W. Hodges, clerk. 
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OF THE DISTRICT OF COLUMBIA 

October Term, 1913. 


No. 2603. 

No. 17, Special Calendar. 

MAY KING ET AL. 

vs. 

UNITED STATES OF AMERICA. 


APPEAL OF DEFENDANT 3IAY KING 


BRIEF FOR APPELLANT MAY KING. 


Statement of Case. 

This is an appeal by May King from a judgment of the 
Supreme Court of the District of Columbia, sentencing 
her to two years in the penitentiary upon a verdict of 
“guilty” of conspiracy returned against said appellant, 
James J. Fletcher and George Noble. The indictment 
filed on January 6, 1913, contained five counts each seek¬ 
ing apparently to charge a common law conspiracy; 
defendants were convicted on April 19, 1913, and sen¬ 
tenced on May 10, 1913. 

The third, fourth and fifth counts were abandoned 
by the Government at the conclusion of the Govern- 
mentis case. 

The first count charges: 

“There was pending and at issue in the Supreme 
( Yurt < f the District of Columbia a certain equity 
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cause wherein one .Julia B. Fletcher the wife of 
.James .1. Fletcher was the complainant and the 
said .James .1. Fletcher, the husband of the said 
.Julia B. Fletcher and one Jessie Meredith were 
defendants and wherein it was prayed that the 
said court grant a divorce. 

“That the said James .J. Fletcher, George 
Noble, May King, and divers other persons 
unknown ‘wickedly, devising and intending to 
injure the said Julia B. Fletcher by securing 
false and fraudulent evidence with the intent 
to use the same against her in the said equity cause, 

“Did then and there amongst themselves 
feloniously, falsely, unlawfully, wickedly, and 
maliciously, conspire, combine, and confederate 
and agree, together falsely and fraudulently 
to entrap and ensnare the said Julia B. Fletcher 
and falsely and fraudulently to charge and accuse 
the said Julia B. Fletcher of the crime of adultery 
she, the said Julia B. Fletcher being then and 
there a married woman and the lawful wife of the 
said James J. Fletcher,’ as aforesaid in the dis¬ 
honest manner and through and by means 
of the dishonest manner and through and by 
means of the dishonest arrangements following, 
that is to sav: 

I. 

“That May King should persuade, induce and 
procure the said Julia B. Fletcher to drink a cer¬ 
tain intoxicating beverage for the purpose of mak¬ 
ing drunk and to put the said Julia B. Fletcher 
in a compromising position and attitude with the 
said Roy Wilson in a room and at a place to the 
grand jurors unknown, whereliy and by means 
of which she, tin* said Julia B. Fletcher could lie 
falsely and fraudulently charged and accused 
of the crime, of adultery, she the said Julia B. 
Fletcher being then and there a married woman and 
the lair fat wife of the said .lames ./. Fletcher as 
aforesaid as they the said James .1. Fletcher , George 
Xoble, and May King then and there well knew." 




“That the said James J. Fletcher should 
provide a certain conveyance, called an automo¬ 
bile, said automobile to be at the disposal and use 
of May King, by him the said James J. Fletcher 
for the purpose of conveying the said Julia B. 
Fletcher under the guidance and escort of the said 
May King to the room and place aforesaid. 

III. 


“That George Noble should obtain and pro¬ 
cure Roy Wilson and divers other persons to the 
grand jurors unknown to aid and assist the said 
May King in guiding and escorting the said Julia 
B. Fletcher to the room and place aforesaid. 


IV. 


“That in pursuance of the unlawful conspiracy 
and to effect the object thereof, the said James J. 
Fletcher on the 5th day of November, one thou- 
sand nine hundred and eleven, and at the District 
aforesaid did engage a certain conveyance, called 
an automobile, with intent that the said Julia B. 
Fletcher, the said May King, the said Roy Wilson 
and one Grover Moorehead should be conveyed 
and carried to some room and place to the grand 
jurors unknown wherein the said Julia B. Fletcher 
would be placed in a compromising position for 
the purpose of injuring the said Julia B. Fletcher 
by securing false and fraudulent evidence upon 
her as aforesaid with the intent and purpose to 
use the same against her in the equity cause so 
pending.” 

The appellant filed a motion to quash the indictment 
filed against her and each and every count thereof, be¬ 
cause the indictment failed to charge in law a crime 
properly; because it was vague, indefinite, and lacked 
precision with which it is necessary to charge in law a 
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crime; because the wife of the defendant, James J. 
Fletcher, one Julia B. Fletcher, by name, was a witness 
before the grand jury as appears from the return en- 
doisement signed by the foreman of the grand jury. 

This motion to quash was argued and overruled (Rec., 

p. 11). 

The regular petit jury panel having become exhausted 
by reason of challenges and excuses without completing 
the jury, the clerk was ordered to draw from the jury 
box in his custody the names of twenty-five other per¬ 
sons to be summoned by the marshal to appear in court 
(Rec., p. 12). 

The appellant. May King, filed a challenge to the 

special venire of jurors summoned to complete the panel 

to trv the cause for the reason that the venire was not 
•/ 


drawn in accordance with law, in that the seal of the 
jury box in which the names were drawn was not pub¬ 
licly broken; that the names were not drawn therefrom 
by the clerk of the Supreme Court of the District of 
Columbia as provided by law, but on the contrary the 
seal of said jury box was privately broken by one A1 
Burman, an assistant to the clerk of the Supreme Court 
of the District of Columbia, and this challenge was sup¬ 
ported by an affidavit of the appellant in which she states 
“that the names were not drawn in accordance with law 
and therefore she will be deprived of her constitutional 
right to be tried by a fair and impartial jury selected 
according to law.” 

The appellant then filed a motion to quash the special 
venire on tin* same grounds as indicated in the challenge 
to the special venire (Rec., p. 13). 

The court after hearing evidence on the above motions 
held as a fact the names were drawn by Mr. Burman, the 
seal was publicly broken and was done according to law 
(Rec., p. 28). 

To the overruling of the special challenge and to the 




motion to quash, the appellant noted an exception (Ree. 
pp. 28, 29). 

LeRoy A\ ilson, over objection and exception on part 
of May King, was allowed to state certain details and 
statements he alleged that he had with defendant Noble 
(Rec., p. 31). 

Grover Moorehead was allowed over objection and 
exception on part of May King to state about matters 
that he and W ilson and Noble figured in (Rec., p. 35). 

Go\ eminent was allowed over objection and exception 
on part of May King to introduce certain papers pur¬ 
porting to be in an equity cause, No. 30,577 (Rec., p. 44). 

It was specifically urged on behalf of the defense that 
the indictment did not allege the defendants had knowl¬ 
edge of the pendency of the equity cause and that they 
could not be guilty of conspiracy to procure evidence 
to be used, the pendency of a suit of which they had no 
knowledge (Rec., p. 44). 

The attorney for the United States stated that the 
papers were offered as evidence of the marriage of 
Fletcher and Julia B. Fletcher, claiming that the fact 
was admitted in the answer of the defendant Fletcher. 
Counsel for May King objected to the papers on the 
ground that they can not be proof of the fact of the mar¬ 
riage as claimed by the attorney for the United States 
(Rec., p. 44). 

The bill, the answer, the cross-bill were admitted 
in evidence as against all the defendants to show the pen¬ 
dency of the suit and against the defendant Fletcher to 
show his marriage, the court stating that it would de¬ 
termine later on as to what use would be made of the 
papers to which the defendant duly excepted (Rec., pp. 
44, 45). 

Thereupon counsel for the defendants moved the court 
to direct the jury to return a verdict of “not guilty” 
on all the counts of the indictment, because: 
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1. The Government had failed to affirmatively 
prove the marriage between tin' defendant Fletcher and 
Julia B. Fletcher. 

2. The indictment does not in the charging part allege 
that the defendants other than Fletcher knew that 
James J. Fletcher and Julia B. Fletcher were married. 

3. There was a variance between the allegation and the 
proof. 

4. The indictment failed to charge that the de¬ 
fendants other than Fletcher knew that the equity cause 
was pending. 

5. The indictment failed to charge and the evidence 
failed to prove so far as the defendants King and Noble 
were concerned that hletcher and Julia B. hletchei weie 

man and wife. 

These motions were overruled by the court and excep¬ 


tions noted (Rec., p. 45). 

Thereupon counsel for the defense moved to strike out 
the testimony of Kohler and Opydyke on the ground that 
this evidence could only have been admitted under the 
fifth count of the indictment, which had been withdrawn 


from the jury. 

This motion the court overruled and an exception 
was noted on behalf of the defendants (Rec., p. 45). 

Counsel for the defense then offered to prove by one 
Rose Yarrow certain acts of impropriety on the part of 
Mrs. Fletcher for the purpose of showing the improba¬ 
bility on the part of the defendants for entering into the 
conspiracy alleged. 1 his proof was not allowed and de¬ 
fendants excepted (Rec., p. 47). 

The same offer was made when the defense called 
one Henry Mokcabee and one J. C. Smith, the latter 
being an officer of the Metropolitan Police Force of the 
District of Columbia (Rec., p. 48). 


Thereupon the defense introduced one Fred T. Lagier, 
who was introduced for the purpose of showing that he 




was a sergeant in the United States Army, connected 
with the field artillery and stationed at Fort Myer, Va., 
in battery “E.” 

I hereupon defense offered to show by him that he had 
had talks with a sergeant in battery “F“ in respect to the 
reputation of Roy \\ ilson for truth and veracity. That 
this offer was excluded and an exception noted (Rec., p. 
51). 1 hat thereupon the defense further attempted to 

ask the witness the following question: 

Q. “State whether or not, from your personal 
contact, observation, and dealings with the 
witness W ilson, and what you have learned of 
him in that respect, you would believe him 
under oath, or consider him a person worthy of 
belief under oath." 

An exception was noted on behalf of the defendants 
(Rec., p. 52). 

Thereupon the court stated that the bill of complaint, 
and the rule to show cause, were offered to show as a fact 
that these papers had been filed to which finding counsel 
renewed objections and an exception was noted (Rec., 
pp. 57, 58). 

Thereupon the Assistant District Attorney, S. Mc- 
Comas Hawken addressed the jury in which he stated: 

“Ah, gentlemen of the jury, it is all too plain. 
These defendants are guilty. The defendant 
Fletcher is the archconspirator. The other two 
defendants—the woman, of course, there are 
alleviating, palliating circumstances connected 
with her, but gentlemen of the jury it is not 
in your province to show mercy. You are here 
to settle a cold dry question of fact and that 
is as to whether or not this evidence establishes 
this conspiracy, and if there is any clemency 
to be exercised it is for his Honor, who sits upon 
the bench to exercise it, and to so do, but if a 
conpsiracy of this kind—of this nature—can be 
hatched and then attempted to be put into execu- 




s 


tion and the conspirators go free, then gentlemen 
of the jury the name of no man or woman, no 
matter how high, no matter how pure the woman 
is can be protected ”(Rec., p. 58). 

To the above statement counsel for the defendant 
May King moved that a juror be withdrawn on the 
ground that this statement was an appeal to the passions 
of the jury, which motion was overruled and an excep¬ 
tion noted on behalf of the defendant May King (Rec., 
pp. 58-59). 

That thereupon counsel for the United States, Clarence 
R. Wilson, addressed the jury, in which he stated that 
Fletcher knew what kind of a man Wilson was. There 
was no evidence in the case showing that Fletcher 
knew what kind of a man he was. Counsel for the de¬ 
fense moved that a juror be withdrawn, which motion 
was overruled and an exception noted (Rec., p. 59). 

Assignment of Errors. 

The court erred: 

I. In overruling the motion to (plash filed herein for 
the reason that the indictment filed herein was vague, 
indefinite, and lacked precision with which it is neces¬ 
sary to charge in law a crime (Rec., p. 10). 

B. For the reason that the wife of James J. Fletcher, 
the defendant, Julia B. Fletcher, by name was a witness 
before the grand jury. 

II and III. In overruling the challenge to special 
venire of jurors (Rec., p. 12). 

B. In overruling the motion to quash the special 
venire of jurors (Rec., p. 13). 

IV. In finding as a fact that there was an equity suit 
pending. 

B. That the defendants had knowledge of this suit. 




V. In holding that the Government did not have to 
prove the marriage affirmatively or the identity of the 
parties to this marriage. 

VI. In overruling the motion to direct a verdict. 

VII. In overruling the testimony offered to show the 
improbability of the conspiracy. (This includes assign¬ 
ment of errors 15, 10, 20.) 

VIII. In rejecting the testimony of the witness Lagier. 
(This includes assignment of errors 10, IS.) 

IX. In refusing to withdraw a juror for the improper 
remarks of the assistant district attorney and the dis¬ 
trict attorney. (This includes assignment of errors Nos. 
22, 23.) 

X. In refusing prayer of the defendant, May King, 
No. 1. 

XI. In refusing prayer of the defendant, May King, 
No. 5. 

XII. In refusing prayer of the defendant, May King, 
No. 0. 

XIII. In refusing prayer of the defendant, May King, 
No. 9. 

XIV. In refusing prayer of the defendant, May King, 
No. 10. 

XV. In refusing prayer of the defendant, May King, 
No. 12. 




ARGUMENT. 

First Assignment of Error. 

The court should have sustained motion to quash. 

1 hoie is no allegation oi knowledge except inferentiallv 
of the equity suit or the pendency of the suit. 

The indictment is not certain and specific. 

Authority uniformly holds that it must he definite and 
specific. 

U. S. vs. Cruikshank, 92 U. S., 542. 

U. S. vs. Mills, 7 Pet., 142. 

U. S. vs. Cook, 17 Wall., 174. 

1 Arch. Cr. Pr. and PI., 261. 

U. S. vs. Carll, 105 U. S., 611. 

V. S. vs. Simmons, 96 U. S., 360. 

Com. vs. Clifford, 8 Cush., 215. 

Com. vs. Bean, 11 Cush., 414. 

Com. vs. Bean, 14 Gray, 52. 

Com. vs. Filburn, 119 Mass., 297. 

Y. S. vs. Howell, 11 Wall., 432. 

F. S. vs. Britton, 108 U. S., 199. 

Reg. vs. King, 7 Q. B. B., 782. 

Com. vs. Shedd, 7 Cush., 514. 

U. S. vs. Hess, 124 U. S., 483. 

In Pettibone vs. United States, 148 U. S., 197, the 
Supreme Court considered an indictment for conspiracy 
under section 5440, which it held to be fatally defective 
and reversed the judgment with instructions to quash 
the indictment and discharge the defendants. In the 
course of its opinion the Supreme Court, said: 

“ 1 his is a conviction for conspiracy, corruptly, 
and by threats and force to obstruct the due ad¬ 
ministration of justice in the Circuit Court of the 
United States for the District of Idaho, and the 
combination of minds for the unlawful purpose 
and the overt act in effectuation of that purpose 
must appear charged in the indictment. 

“The general rule in reference to an indict¬ 
ment is that all the material facts and circum- 


stances embraced in the definition of the offense 
must be stated, and that if any essential element 
of the crime is omitted, such omission can not 
be supplied by intendment or implication. The 
charge must be made directly and not inferen- 
tially or by way of recital. U. S. vs. Hess, 124 
U. S., 480, and in Britton vs. U. S., 108 U. S., 199, 
it was held in an indictment for conspiracy under 
section 5440 of the Revised Statutes that the 
conspiracy must be sufficiently charged, and can 
not be aided by averments of acts done by one 
or more of the conspirators in furtherance of the 
object of conspiracy. 

“The indictment does not in terms aver that it 
was for the purpose of the conspiracy to violate 
the injunction referred to, or to impede or obstruct 
the due administration of justice in the Circuit 
Court; but it states, as a legal conclusion from 
the previous allegations, that the defendants con¬ 
spired so to obstruct and impede. It had pre¬ 
viously averred that the defendants conspired 
by intimidation to compel the officers of the Min¬ 
ing Company to discharge their employees and 
the employees to leave the service of the company 
a conspiracy which was not an offense against the 
United States, though it was against the State. 
Idaho Rev. Stat.., par. 6541. The injunction was 
also set out, and it was alleged that the defendants 
did intimidate and compel the employees to 
abandon work, but the indictment nowhere 
made the direct charge that the purpose of the 
conspiracy was to \iolate the injunction, or to 
interfere with proceedings in the Circuit Court. 
The combination to commit an offense against 
the United States was averred to consist in a con¬ 
spiracy against the State, and the complete act 
to have been in pursuance of such conspiracy 
but the pleader carefully avoided the direct aver¬ 
ment that the purpose of the confederation was 
the interruption of the courts of justice in the 
United States court. . . . 

“It seems clear that an indictment against a 
person for corruptly or by threats or force en- 
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deavoring to influence, intimidate, or impede 
a witness or officer in a court of the United States 
in the discharge of his duty, must charge knowl¬ 
edge or notice , or set. out facts that show knowledge 
or notice, on the part of the accused that the wit¬ 
ness or officer was such. 

“It is insisted, however, that the evil intent is to 
he found, not in the intent to violate the United 
States statute, but in the intent to commit an un¬ 
lawful act, in the doing of which justice was in fact 
obsructed, and that, therefore, the intent to pro¬ 
ceed in the obstruction of justice must be supplied 
by a fiction of law. But the specific intent to 
violate the statute must exist to justify a convic¬ 
tion, and this being so the doctrine that there may 
be a transfer of intent in regard to crimes flowing 
from a general malevolence has no applica¬ 
bility.” 

The pleader evidently intended to bring in a common 
law conspiracy indictment and attempted to show a 
conspiracy to procure false and fraudulent evidence to be 
used in a cause then pending. There is not one averment 
in the indictment which would show that the appellant 
was charged with knowledge. 

B. Adultery was not an offence at common law. 

See Arch. Pleading P. 1034, and cases. 

Was it a crime to conspire to do that which was not a 
crime in itself at common law? 

State vs. Rievera, 80 X. J. L., 197. 

The indictment charges that there was pending and at 
issue a certain equity cause. Then certain averments of 
the bill of divorce were set out (not one line of proof on 
them). That the three wickedly intending to injure one 
Julia B. Fletcher by securing false and fraudulent evidence 
with the intent to use the same in the equity cause 
so pending did then and there conspire, etc. 





A wife can not be a witness in a case where a joint 
charge is jointly charged against the others. 

Corn. vs. Manson, 2 Ashnr., Pa., 31. 

Rachels vs. State, 51 Ga., 374. 

State vs. Burlingham, 15 Me., 104. 

U. S. vs. Addath, 6 Blatch, 701 Mass. 

Wright on Crim. Conspiracy, p. 220. 

A wife is not a competent witness against her husband 

Wright on Crim. Conspiracy, p. 220. 

State vs. Jolly, 32 Am. Dec., 050. 

Burnett vs. Burkhead, 70 Am. Dec., 358. 

Second and Third Assignments of Error. 


The jury was not drawn according to law. 

Section 204 of the Code of Laws of the District of 
Columbia provides for the drawing of jurors in the man¬ 
ner following: The clerk shall publicly break the seal 
of the jury box and proceed to draw therefrom the names 
of twenty-six persons to serve as petit jurors in the 
criminal court. 

The evidence in the case shows that the seal of the jury 
box was not broken by. the clerk but by a deputy clerk 
without any proclamation and that another deputy 
clerk put the preamble on the jury book. That the 
drawing was done in the clerk's office and no proclama¬ 
tion was made. 

Jurors must be drawn according to law and no de¬ 
parture will be allowed. The law is mandatory. 

In Clark vs. V. S., 19 App. I). C., 308, Chief Justice 
Shepard, in an elaborate opinion sustained a plea in 
abatement to an indictment for larceny which was found 
by a grand jury not drawn according to the Code. 

“Courts can not be justified in adding a provi¬ 
sion to a statute under the guise of construction." 




Statutes imposing a duty and giving the means of per¬ 
forming such duty are to he regarded as mandatory. 

Yeazei tvs. China, 50 Maine, 518. 

In People tvs. Labadie, (>(> Mich., 702, defendant was 
convicted of assault with intent to murder; counsel chal¬ 
lenged array because sheriff drew the names instead of 
the clerk. 

The record shows that this allegation is true, and if so, 
the challenge to the array was well taken. The statute 
was not complied with. It was the duty of the clerk 
to take the names from the box. 

In (loit rs. Bingham, 45 Mich., 429, the court said: 

“The legislature has seen lit to provide expressly 
that the clerk, and no one else, shall handle the 
box. and draw there from in the presence of the 
officer or officers attending; and that one of the at¬ 
tending officers shall keep a minute of such draw¬ 
ing: The law has apportioned the duties with 
extreme care. The list and box are under the 
sworn custody of the clerk. His oath of office 
applies to the duty of drawing, and the oaths 
of the others apply to the duties assigned to them; 
and. if they exchange duties, their respective 
oaths do not accompany the exchange. 

“The law has so apportioned the duties of the 
several officers who are to serve in securing the jury 
provided by the constitution to try this respondent 
that the clerk must take the names from the 
box, and no officer or court can legally disregard 
this plain provision of the statute. 

“A new trial was granted defendant." 


In Milano vs. U. S., 41 W. L. Rep., 557, decided 
in May, 1913, this court has in effect commented with 
approval upon the contention we make here and refers 
to the fact that the court may order the clerk to draw 
names from the jury box (quoting sec. 209). 




In Clare vs. State, 30 Md., 103, plaintiff in error was 
convicted of murder and pleaded in abatment that the law 
in reference to the drawing of the grand jury which found 
the indictment was not complied with. 

I he Maryland law declared that four judges, or any 
two of them forming a quorum shall meet at such 
place in the city of Baltimore and select the names 
ol 750 persons qualified under the laws of the State to 
serve as grand and petit jurois. The Collector of Taxes 
then furnishes a list to the judges and the sheriff sum¬ 
mons twenty-three persons from this list prepared by the 
judges to serve as grand jurors. 

One of the deputy clerks prepared the list, there hav¬ 
ing been no meeting of the judges, and waited upon the 
judges, separately and without consultation. The list 
was approved by them. The Maryland court said at 
page 175: 

“Not only was there no meeting for consulta¬ 
tion on the part of the judges for the selection 
of names of persons to compose the list, but no 
meeting afterwards to approve or reject what had 
been done by the subordinate official. When 
presented to each judge separately, it was adopted 
without particular examination. We can not 
give our sanction to such a mistaken execution 
of this 1 aw. Its chief provisions have been 
disregarded, indeed virtually abrogated. It fol¬ 
lows from these fatal omissions that the body of 
men assuming to act as a grand jury, and to find 
this indictment in this case, was not qualified 
to act as such, because the mandate of the law 
had not been pursued in their selection.” 

“ The clerk is ordered to draw from the jury 
box in his custody, the names of twenty-five 
other persons to be summoned by the marshal to 
appear in this court” (Rec., p. 12). 

The deputy clerk was not ordered. 

In Hulse vs. State, 35 Ohio State, 421, defendant was 
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indicted for a felony; lie demanded a struck jury and the 
names were selected by a county recorder, a deputy clerk 
of the court and a deputy county auditor. The auditor 
and clerk were not present, neither of the deputies had 
been selected by the judge to perform the service. 

Prisoner by counsel challenged the array on the 
ground that the clerk and county auditor had not 
assisted in selecting the names, nor had any person 
assisted for either, who had been appointed by a judge 
for that purpose. The court overruled the challenge 
and the defendant excepted. 

The Ohio law provided: 

“The auditor of any county may appoint a dep¬ 
uty to be approved by the commissioners of such 
county (06 Ohio, L., 35-36). 

“Every such deputy shall, previous to acting on 
the duties of his appointment take an oath or 
affirmation faithfully to perform all the duties 
of his appointment; and when so qualified the 
deputy may do and perform any and all of the 
duties appertaining to the officer of his principal 
(15 C., 500). 

Clerks (of the Court of Common Pleas) may each 
appoint one or more deputies, to be approved by their 
respective courts, if in session; if not then in session, 
by any judge thereof. 

S. and S., 70. 

In Mitchell vs. Lykens, 3 Blackf. Ind.*, the court said 
on page 258: 

“If the names of the petit, jurors have not been 
recorded by the clerk, conformably to the stat¬ 
ute, it is a good cause of challenge to the array.” 

In State vs. Rollins, 22 X. H., 520, the oath given to the 
jury was the one used in civil suits and not in criminal 
cases, and a new trial was granted on that ground. 




Iii State vs. DaRocha, 20 La. Am., 356, the jury was 
drawn from the list of registered voters for 1865 and 
should have been drawn from list of 1867 and the court 
said: 

“A party indicted for a crime has the right to 
challenge the array of the jury empannelled to 
try him, and if the jury has been illegally drawn, 
the panel will be quashed, notwithstanding every 
member thereof may possess the personal qualifi¬ 
cations requisite for a juror. 

“When the petit jury have not been drawn 
in the mode prescribed by law, the trial, convic¬ 
tion, and sentence are null, and the prisoner 
stands as though he had not been tried.” 

“In (Hadden vs. State, 13 Florida, 623, appellant was 
indicted for murder. He moved to quash the venire 
and then challenged the array of petit jurors on the 
ground that 302 names had been drawn instead of 300 
and the court held the refusal to do as defendant re¬ 
quested was error. 

“In Stokes et al. vs. State, 24 Miss., 621, defendants 
pleaded in abatement to the indictment that the assessor 
of taxes did not return within one year previous to the 
finding of the indictment a list of the householders and 
freeholders; nor did the clerk. 

In the trial of the issues the evidence showed that the 
list was made out by one West, who assumed to act as 
deputy or agent of the assessor, who subsequently . . . 
approved and ratified the acts of his deputy or agent. 

It is manifest that the duties imposed by law upon the 
assessor in this State can not be legally performed by a 
private agent, and there is no statute which authorizes 
the assessor to act by deputy. As Denton (the assessor) 
therefore had no authority to appoint a deputy, and 
could not legally act in the performance of his official 
duties by a private agent, the list of persons qualified 
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and liable to perform tlie services of jurors as made out 
and returned by West could not be made legal or valid 
by the subsequent approval and ratification of the 
assessor. 

“We an 1 satisfied that the statute in providing 
that tin' selection of such names shall be made by 
the clerk, auditor, and recorder, except in case 
of their absence or disability designates the per¬ 
sons who are required to perform an act, and does 
not have reference to the performance of an act 
bv officers merelv as such; and that in the ab- 
sence or disability of either the clerk, auditor, 
and recorder, a judge must select a person to act 
in his place. Consequently, tin* language of the 
acts empowering deputies to perform the duties 
pertaining to the offices of their principals, broad 
as it is, does not extend to the performance of the 
duty under consideration here; and it is perfectly 
clear that the performance of such a duty could 
not be delegated by one of those persons to another 
person, in the absence of statutory provision per¬ 
mitting that to be done. It is clear that a duty of 
such importance and gravity can not be relegated 
to a deputy by the officer charged therewith.” 

Hulse vs. State, 35 Ohio State, 427. 

Thompson and Merriman .Juries, sec. 555 et 
cases. 


Out(‘11 rs. State, 4 ((ireen) Iowa, 125: 

“The act of the clerk was jurisdictional and the 
deputy clerk had no more right to act than aw 
outsider—a mere volunteer.” 

“In State rs. Brandt, 41 Iowa, (>04, a case where 
the deputy sheriff’ acted in conjunction with the 
clerk in comparing and correcting the lists. The 
sheriff’ was not present and did not act. 

“The deputy sheriff had no more authority to 
act in the premises than any private individual 
and the duty being one to be performed by two 
officers, can not be performed by one only, nor by 
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one authorized officer and a private person or 
unauthorized officer. 


“The defendant is entitled to he indicted and 
tried in substantial compliance with the law, and 
by officers appointed by the law, and when he has 
been indicted and tried by others than those se¬ 
lected by law he is prejudiced in his substantial 
rights. So, too, if any material step in the pro¬ 
ceedings be performed by a person having no 
authority to do so.” 


That this right to a lawful jury is an inherent and abso¬ 
lute right in the appellant has been settled by the Supreme 
Court of the United States in the case of Rodriguez vs. 
U. S., 198 U. S., 164: 


“The Government, however, contends that the 
motion in arrest of judgment came too late, and 
in support of that view cites the following lan¬ 
guage from United States vs. Gale, 109 U. S., 65, 
69: ‘Much more would it seem to be requisite 
that all ordinary objections based upon the dis¬ 
qualification of particular jurors, or upon formali¬ 
ties in summoning or impaneling the jury, where 
no statute makes proceedings utterly void, should 
be taken in limine, either by challenge, by motion 
to quash, or by plea in abatement. Neglecting to 
do this, the defendant should be deemed to have 
waived the irregularity.' Wharton Crim. PI. and 
Prac., secs. 344, 350, 426. But in the same case, 
the court said what is pertinent to the present 
discussion: ‘There are cases, undoubtedly, which 
admit of a different consideration, and in which 
the objection to the grand jury may be taken at 
any time. These are where the whole proceeding 
of forming the panel is void; as where the jury is 
not a jury of the court or term in which the in- 
dictment is found, or has been selected by persons 
having no authority whatever to select them, or where 
they have not been sworn, or where some other 
fundamental requisite has not been complied 
with.’ 




“Here the objection to the grand jury was, in 
substance, that it was not such a body as could 
legally find an indictment. This view rests upon 
the ground that the names were placed in the 
box by a jury commissioner and by a deputy 
clerk, the latter, it is contended, having no au¬ 
thority to act at all in such a matter in place of the 
clerk, because the statute required the joint action 
of a commissioner and the clerk of the court. If, 
therefore, tin' requirement that the grand jurors 
should be selected by the commissioner and the 
clerk was a fundamental requisite; that is, if the 
deputy clerk, in the absence of the clerk, had no 
authoritv under anv circumstances to act, then 
the motion in arrest of judgment did not come 
too late. There are authorities which give some 
support to the view that this requirement is of 
substance and not a mere ‘defect or irregularity 
in matter of form only.” Rev. Stat., sec. 1025; 
llulse vs. the State, 35 Ohio St., 421. Whether 
this position be well taken or not we do not stop 
to consider, for, assuming that the motion in 
arrest of judgment was made in time, and assum¬ 
ing even that the court, as a matter of law, erred 
in its interpretation of the statute, still the ac¬ 
cused can not avail themselves here of that error, 
for the record does not show any exception taken 
to the overruling of the motion in arrest of judg¬ 
ment. By not excepting to the ruling of the court 
the accused must be held to have acquiesced in it, 
and to have waived the objection to the grand 
jury. We perceive no reason why they could not 
have legally waived an objection based upon the 
grounds stated in the motion." 


Fourth Assignment of Error. 

It appeared certain papers purporting to be an equity 
bill had been filed by one Julia B. Fletcher against one 
James J. Fletcher, Equity Cause No. 30,577, on the 20th 
dav of October, A. I). 1911, and that on the 0th day of 
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November, A. D. 1911, an answer and affidavits sworn 
to before the date of filing was filed, likewise a cross-bill. 

Counsel for the defendant, May King, objected to the 
foregoing papers being received in evidence because the 
indictment alleged that a certain equity cause was pend¬ 
ing and at issue in this court between James J. Fletcher 
and Julia B. Fletcher and the papers offered did not con¬ 
form to the allegations in the indictment for the reason 
that the case was not at issue as alleged (Rec., p. 44), 
and upon the further ground that the indictment does 
not allege the defendants had knowledge of the pendency 
of the equity cause and could not consequently be guilty 
of conspiracy to procure evidence to be used in that cause, 
the pendency of which they had no knowledge. 

It is most respectfully contended that proof had to 
be made of the pendency of the suit just as any other 
fact, for there was not a line of evidence that Mrs. 
Fletcher had signed the bill in Equity No. 30,577, or 
that she was the same Mrs. Fletcher meant herein, or 
that this bill was her bill. Would it be contended that 
the filing of this alleged divorce bill would be notice to 
the co-respondent? Would it be contended that it would 
be notice to anybody? 

The fact to be proved was the pendency of an action. 
An action is pending when it is duly entered in court. 

“The entry of an action in court is made by an 
entry on the docket of the title of the case by the 
proper officer, in the due course of his official duty. 
Proof of such an entry being made by the proper 
officer, accompanied by the presumption which 
the law entertains that he has done his duty in 
making it, is proof that the action was pending;* 
and if the other party asserts that it had been 
disposed of, at any particular time after it was 
entered, he must show it. The docket entry of 
the action was therefore admissible for the special 
purpose, because it was the very fact which when 




shown proved the pendency of the action until 
the other party showed its termination.” 

Phila., Wil. & Balto. R. R. Co. vs. Howard, 
13 Howard, 332. 

Thaw vs. Richey, 136 U. S., 547. 

“An issue is a single certain and material point 
arising out of the allegations and pleadings of the 
parties and generally should he an affirmative and 
negative.” 

Simon ton vs. Winter, 5 Peters, 149. 

Issue in pleading is a question either in law or fact 
raised by the pleading disputed between the parties. 

Words, Phrases, and Notes, p. 3792. 

This is not the proper way to prove either issue or 
pendency. In the equity proceedings proper it would 
have been incumbent upon the party complaining in 
the divorce proceedings to prove the marriage. 

This was a different proceeding against different 
parties and was not admissible against defendant King 
as evidence of the matters therein. 

Alay vs. Int. Loan Co., 92 Fed. Rep., 445. 

The only legal way was by proof of the clerk. 

Cremer vs. Truitt, 39 S. E., 459. 

It is further urged that the admission of these papers 
contained statements and affidavits sworn to before the 
alleged conspiracy was formed. This was error. 

People vs. Parker, 67 Mich., 222. 

Cox vs. State, S Texas Ap., 269. 

Wiltes vs. State, 67 Ark., 234. 

* Stewart vs. State, 26 Ala., 44. 

In Prigg vs. Lansburgh, 5 App. I). C., 30, this court 
held that, an entry in a police complaint book was not 




competent to show who the complainant was, in the 
absence of evidence it was made with defendant’s 
knowledge. 


Fifth Assignment of Error. 

In order to properly predicate this particular con¬ 
spiracy—a conspiracy to falsely charge adultery it was 
absolutely necessary that— 


The Marriage be Proved as a Fact. 


Counsel for the defendant King liaye studied the 
record carefully and have failed to find any affirmatiye 
evidence of the marriage. There was proof as far as 
Fletcher was concerned, contained in an alleged judicial 
admission which was made before the alleged conspiracy 
was formed. 

The burden is on the party alleging the marriage to 
pro ye the marriage in civil as well as criminal cases. 

Brown vs. Beckett, 0 D. C., 253. 


Marriage can not be proven by reputation in criminal 
proceedings for bigamy, polygamy, and kindred offenses. 
Hayes vs. People, 25 N. Y., 390. 

Hillers vs. People, 150 III., 511. 


“A higher degree of proof of marriage is re¬ 
quired in criminal proceedings than is necessary 
in civil actions, in which marriage may be in¬ 
ferred to exist from evidence of reputation 
coupled with cohabitation. A marriage in fact 
must be proved. This may be done by an eye 
witness to the ceremony, by that of the person 
who performed it, or by marriage certificate.” 


Underhill Criminal Evidence, Para. 403. 


The fact of marriage must be proved in criminal trials 
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for adultery, incest, and for loose and criminal co¬ 
habitation. 

Bishop, Marriage and Divorce, 1038. 

Actual marriage must be proved in criminal cases 
where the fact of the marriage is the gist of the crime. 

2 Greenleaf, sec. 461. 

1 Wharton Grim. Ev., section 85, et seq. 

Roscoe Criminal Ev., page 17. 

Bishop Stat. Crimes, section 608. 

1 Bishop Mar. and Divorce., chap. 25. 

In the case at bar, it was the foundation upon which 
the alleged conspiracy rested; namely, there was a mar¬ 
ried woman who was conspired against. 

Where one is convicted of the offense of adultery 
and fornication, and the evidence does not disclose 
that either the accused or the other party participating 
in the criminal act is married, the verdict is without 
evidence to support it, and a new trial should be granted. 

Elliot vs. State, 125 Georgia, 31. 

In Tison vs. State, 125 Georgia, 7, the court held: 

“There being no evidence that the man named 
in the accusation was a married man, at the time 
of the commission of the alleged offense, the 
verdict was unauthorized and the court erred in 
not setting it aside.” 

“In criminal prosecutions like indictments for 
bigamy, adultery, and criminal conversation there 
must be proof of an actual marriage.” 

State vs. Winkley, 14 N. H., 494. 

There must be proof of the identity of the party even 
if the copy of the record be produced. 

State vs. Wallace, 9 N. H., 515. 

Travers vs. Reinhardt, 205 U. S., 436. 

Jennings vs. Webb, 8 App. D. C., 56. 
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In State vs. Clemenson, 123 Iowa, 527, which is a 
conspiracy case, it was said: 

The court advised the jury, that in order to convict 
one or both of the defendants, also must have known 
of Mrs. Brown’s status as a married woman. There 
was no evidence of such knowledge. While these parties 
may presume to have intended the natural consequences 
of their acts, this does not involve knowledge concerning 
the status of this woman. Without said knowledge 
it is not perceived how they could have conspired with 
defendant to have committed this particular crime. 

In the absence of any evidence of knowledge on the part 
of either of the defendants the accused should have been 
acquitted. 

The District of Columbia Code provides in section 964: 

“No decree for a divorce or decree annulling 
a marriage, shall be rendered on default with¬ 
out proof: Nor shall any admission contained in 
the answer of the defendant be taken as proof of the 
facts charged, as the ground of the application but the 
same shall in all cases be proved by other evidence . 

“Section 1295 of the Code provides that the 
clerk of said court shall provide a record book in 
his office, and then sets out what this book shall 
contain and provides further, ‘and a copy of any 
license and certificate or marriage so kept and 
recorded certified by the clerk under his hand and 
seal shall be competent evidence of the marriage.’ ” 

The Pleading of One Plaintiff or Defendant is Not 
Competent as an Admission of a Co-Plaintiff or 
Co-Defendant. 

It will be noted that in this case the answer of the de¬ 
fendant Fletcher in an alleged equity proceeding was ad¬ 
mitted for the purpose of proving the marriage, and as 
we contend this answer was introduced for the express 
purpose of putting the marriage in evidence that it might 
be used as it was used. We are forced to argue that there 
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must have been some reason for the failure to put Mrs. 
Julia B. Fletcher on the stand, so that appellant May 
King; might be confronted with her accuser on the witness 
stand. 

This was not done and appellant was denied of her 
Constitutional rights and did not have the benefit of 
cross-examining the said Julia B Fletcher. 

It is rather remarkable that Mrs. Fletcher appeared 
before the grand jury which found this indictment, but 
she did not take the stand before the petit jury. Again 
we are constrained to ask why was it necessary to keep 
Mrs. Fletcher off the stand, and why was it necessary 
to commit the error, which we contend was committed * 
in this case, in allowing the answer of the defendant 
Fletcher made in an equity proceeding in which appellant 
had no part, in which the parties were entirely different, 
in which she had no community of interest, to be taken 
as an admission against her. This equity proceeding was 
without her knowledge. The answer of the defendant 
Fletcher was sworn to before the alleged conspiracy was 
formed, and the affidavit which accompanied it, were 
all acknowledged before the alleged formation of the 
conspiracy. Clearly, this admission of Fletcher was 
objectionable on two grounds; first, that it was made 
before the formation of the alleged conspiracy, and 

secondly, because it was in a suit in which appellant had 
no concern, no interest, and no knowledge. 

In Reese vs. Reese, 41 Maryland, 557, it is said: 

It is contended by appellant’s counsel in his 
brief that the answer of Jacob Reese to the bill of 
complaint is competent evidence against the 
other defendants, and that the admissions therein 
made are sufficient proof of the agreement of sale 
and its part performance. But the principle is 
very well settled that the answer of one defendant 


i 
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can not be used as evidence against his co¬ 
defendant. 

Stewart vs. Stone, 3 G. and J., 514. 

Haywood vs. Carroll, 4 H. and J., 520. 

Colwell vs. Boyer, 8 G. and J., 149. 

In Haywood vs. Carroll, 4 Harris and Johnson (Md.), 
at page 520 and 521, we find the court said: 

To withhold from such defendant the privilege 
of cross-examination would be unjust, and this 
injustice must necessarily result from the practice 
°f permitting the answer of one defendant to be 
read in evidence against his co-defendant. 

See also— 

Century Digest, volume 9, section 707. and 
the cases there cited. 

An admission by a partner of the existence of a debt 
against the firm or a settlement with him finding a debt 
due from the firm, made after the dissolution of the firm 
and out of the presence of the other partner, does not 
bind the latter and is not admissible against them. 

Burdett vs. Greer, 63 W. Va., 515 (same case 
cited and commented upon in 15 American and 
English cases at page 938). 

In Watkins vs. Y. S., 50 Pacific Reporter, 88, we find 
where the defendant offered the depositions of certain 
deceased witnesses,which were taken before the register for 
the United States Land Office, the court rejecting them, 
and saying: 

“At common law the defendants as well as the 
prosecutor must produce their witnesses on the 
trial. The general rule of the common law, con¬ 
firmed by our Constitution, requires this/’ 
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In Whicker vs. State, 55 S. W., Rep., 47, we see: 

In a prosecution foi adultery, declarations of defend¬ 
ant’s paramour and her daughter to witnesses, made in 
defendant’s absence that such paramour was a married 
woman and that her husband was living and resided at a 
certain place, were inadmissible to prove such facts as 
against defendant and a new trial was ordered. 

See also Decennial Digest, caption Adultery, and cases 
cited in paragraph 12. 

Briefly, then, the admission of Fletcher contained in 
the answer were hearsay and prejudicial and allowed the 
Government to prove by indirect evidence what reason 
and authority say must be proven directly and as any 
other fact. We know of no instance where an error of 
this kind worked such prejudice as in this case. It was 
plainly improper for the court to allow the admission 
to prove the two things, namely, the pendency of the 
suit and the marriage, and for the error which we 
respectfully insist was committed in this regard, the de¬ 
fendant King should have a new tiial. 

Sixth Assignment. 

From a review of the previous assignment of error it 
will be readily seen that the motion to direct a verdict 
should have prevailed, for the burden was on the Govern¬ 
ment to make out its case, and one of the constituent 
elements of its case was the proof of the marriage and 
the averment of knowledge and the bringing home to the 
appellant, May King, the knowledge of the suit in 
equity in which she was to be one of the actors in pro¬ 
curing evidence for use in this suit. Yet there was no 
proof of knowledge, and no averment of it in the indict¬ 
ment, and as we understand the authorities on this 
point, the proof of knowledge and the averment of it is 
as necessary as any other fact in the case. 




Eighth Assignment of Error. 


It is respectfully urged that the court erred in reject¬ 
ing the testimony of the witness Fred T. Lagier. Leroy 
Wilson was the only witness to the alleged conspiracy; 
his testimony was that there had been a meeting of the 


alleged conspirators at a certain place. 


This was flatly 


denied by the defendants Fletcher and King. 


The jury 


should have been allowed to find out what manner of man 


he was. The rule, as we understand it, is that the general 
reputation of a witness for truth and veracity may be 
shown and then an inquiry may be made as to whether 
or not from “that general reputation would you give him 
full faith and credit upon his oath in a court of justice.” 
This question was just as competent as any other fact in 
the case and should have been allowed. 


In Bates vs. Barber, 4 Cush. (Mass., 107) it was stated 


‘‘There can be no doubt that the ruling of the 
court below as to the preliminary examination 
to determine the competency of the witnesses was 
erroneous. There is no question of competency 
for the court to settle in regard to the knowledge 
of the witnesses called to testify to the point 
of reputation for truth and veracity. The whole 
examination is before the jury as a matter of fact 
merely. It is not like the case of experts who are 
called to give opinions and whose qualifications 
to give such opinions must first be examined and 
decided upon by the court. What is the reputa¬ 
tion of a witness for truth and veracity is a simple 
question of fact and there is no more reason for the 
court to make a preliminary examination as to the 
knowledge of the witnesses called to testify 
to this fact than there is for making an examination 
as to the knowledge of witness called to tesitfy 
to any other fact. The witness is competent 
to testify to any fact in the case; are competent 
to testify to the reputation for the truth and the in¬ 
quiry as to the amount and means of this knowledge 
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is for the jury in order to enable them to satisfy 

themselves as to the weight and importance of the 

testimony.” 

%/ 


The exclusion of this testimony was extremely preju¬ 
dicial to the defendants. He was flatly contradicted 
by both the defendants Fletcher and King, both of 
whom stated that they had never been at any meeting 
with him, that no such meeting had taken place, and yet 
for the court to say that this was improper evidence 
to go to the jury was error of the most grievous kind, and 
it is respectfully urged that for this error alone, if for no 
other, a new trial should be awarded. 

The rejection of the evidence of witness Lagier (Rec., 
p. 51) was grievous error. 

The reputation of a witness for truth and veracity 
is a question of fact for the jury and the court should 
not make a preliminary examination as to the knowledge 
of witnesses called to testify to this fact. 

Bates vs. Barber, 4th Cushing (Mass., 107). 

2 Taylor Ev., sec. 1082-1083. 

Knode vs. Williamson, 17 Wallace, 588. 


In Rundell vs. LaFleur, 0th Allen, 485, the court 
properly declined to rule that the evidence of Eli H. 
Patch should be excluded, and that the same was not 
competent for the jury. The question propounded 
to this witness was extremely proper and accurate in its 
form. The witness having stated that he had known tin* 
person to whom the inquiry related for a long period 
of time was asked to state what his reputation was for 
truth and veracity. The reply was “he could not say he 
had heard it called in question; that he has heard it 
called in question to a limited extent." This evidence 
was properly given in the presence of the jury. 'I'lic 
weight of it was for the jury and not for the court to consider. 
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In Keator vs. People, 32 Mich., 480, it is held proper 
to lay before the jury all that directly bears on the im¬ 
peachment without cross-examination. 

State vs. Johnson, 40 Kans., 266, 269. 

Brown vs. United States, 164 U. S., 221. 

Ware vs. State, 36 Tex. Cr. Reps., 597, 598. 
Hudspeth vs. State, 50 Ark., 534, 543. 

Robinson vs. State, 16th Fla., 835, 8. 

Dave vs. State, 26 Ala., 23. 

Nelson vs. State, 32 Fla., 244. 

Robinson vs. State, 16th Fla., 835. 

Bates vs. Barber, 4th Cushing (Mass., 107). 

State vs. Meadows, 18 W. Ya., 658. 

Hillis vs. Wylie, 26 Oh. St., 574. 

Crawford vs. State, 112 Ala., 1, 9, 21. 

Stevens vs. Irwin, 12 Cal., 306. 

Hamilton vs. People, 29 Mich., 86. 

Eason vs. Chapman, 21 III., 33. 

Fry vs. Bank of Illinois, 11 Ill. Rpr., 379. 

Knight vs. House, 29 Md., 194, 198, 199. 

State vs. Christian, 44 La. Ann., 950. 

Bullard vs. Lambert, 40 Ala., 204.* 

Ford vs. Ford, 7th Humph. (Tenn., 92, 102). 

Ninth Assignment of Error. # 

The counsel for the Government went beyond the 
rights of propriety in the address to the jury, and espe¬ 
cially is this true in respect to the remark of Mr. Hawken 
where he commented as follows: 

“The name of no man or woman, no matter 
how high, no matter how pure the woman is, can 
be protected.” 

It is further urged that the comment of Mr. Wilson, 
the district attornev, when he directed the attention of 
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the jury to the witness, Leroy Wilson, and said, page 59 
of the record: 

“That Wilson was found by Noble in this house 
of prostitution. Noble and Fletcher knew what 
kind of a man he was.” 

It was improper to allow the district attorney to state' 
this, for the court had excluded the evidence which 
would show the reputation of the man Wilson for truth 
and veracity, and vet the district attorney was comment- 
ing upon a fact which practically told the jury Leroy 
W ilson was worthy of belief. 

Tenth, Eleventh, Twelfth, Thirteenth, Fourteenth, and 
Fifteenth Assignments of Error. 

The trial court did not charge the jury as requested 
by the defendants in the matter indicated by the above 
assignments of error. Refusal to do this was prejudicial, 
for the instructions desired should have been given, inas¬ 
much as they covered the law of conspiracy and the acts 
of the alleged co-conspirators more fully than the court 
did. In the light of the length of this brief we wish to 
state that the matter is so ably covered in the brief filed 
on behalf of Fletcher that we can do no better than to 
use the authorities there cited. 

9 

Conclusion. 

It is most respectfully urged that appellant, May 
King, did not have a fair and impartial trial and that 
the evidence was prejudicial to her in the way it was 
introduced, and the ends of justice considered in the light 
of calm reasoning require that a new trial be granted. 

Respectfully submitted. 

JAMES A. O’SHEA, 
MATTHEW E. O’BRIEN, 
Attorneys J'or Defendant , May King. 
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Statement of the Case. 

'Phis is an appeal by George Noble from a judgment of 
the Supreme Court of the District of Columbia sentenc¬ 
ing him to three years in the penitentiary upon a verdict 
of common law conspiracy returned against him, the said 
appellant, James J. Fletcher and May King. 

The indictment alleged in five counts, three of which 
were taken from the jury, that the defendant with King 
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and Fletcher conspired falsely and fraudulently to en¬ 
trap and ensnare one Julia B. Fletcher, and falsely 
and fraudulently to charge and accuse the said Julia B. 
Fletcher with the crime of adultery, she, the said Julia 
B. Fletcher, being then and there a married woman and 
the lawful wife of the said James B. Fletcher. 

Assignment of Errors. 

The court erred: 

1. In finding as a fact that there was an equity suit 
pending and that the defendants had knowledge of this 
suit. 

2. In holding that the Government was not required 
to prove the marriage affirmatively, or the identity of the 
parties to this marriage. 

3. In rejecting the testimony of Lagier. 

4. In refusing the prayer of the defendant number 
one: in refusing the prayer of the defendant number five, 
in refusing the prayer of the defendant number six, 
in refusing the prayer of the defendant number nine; 
in refusing the prayer of the defendant number ten. 


ARGUMENT. 

Under the first assignment of error it is respectfully 
submitted that the court erred in holding that it was not 
necessary for the indictment to allege knowledge of the 
pendency of the said equity case in the Supreme Court 
of the District of Columbia. 

This was a common law conspiracy, in which the de¬ 
fendant was charged with an unlawful concert for the 
purpose of getting false and fraudulent evidence to be 
used in a divorce proceeding which was then pending 
in the Supreme Court of the District of Columbia. 




The indictment fails to state with that precision and 
certainty which is recognized by law, the crime of con¬ 
spiracy , and in vain will you look for any averment that 
the defendant Noble was charged with knowledge or had 
an\ means of knowing that there was an equity case in 
the Supreme Court of the District of Columbia or that the 
woman against whom the unlawful conspiracy was alleged 
to have been directed, was the woman named in any 
equity case of which he had knowledge. 

In United States is. Hess, 124 U. S., 482, the court 
states: 

“The requirement is elementary that an indict¬ 
ment should allege with directness all the con¬ 
stituents of a crime it proposes to charge.” 

On this subject the Supreme Court of the United 
States has spoken in emphatic and unequivocal language, 
as shown by the following quotation: 

Generally, and with few exceptions, of which 
the present case is not one, the universal rule on 
this subject is that all the material facts and cir¬ 
cumstances embraced in the definition of the 
offense must be stated, or the indictment will be 
defective. No essential element of the crime 
can be omitted without destroying the whole 
pleading. The motion can not he supplied by 
intendment or implication, and the charge must be 
made directly and not inferentially or by way of 
recital.” 


In l nited States vs. C aril, 105 U. S., (ill, the opinion 
being by Air. Justice Gray, he says at page 16: 

“The language of the statute on which this 
indictment is founded, includes the case of every 
person who, with intent to defraud, utters any 
forged obligation of the United States. But the 
offense at which it is aimed is similar to the 
common law offense of uttering a forged or conn - 
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forfeited bill. In this case, ns in that, knowledge 
that the instrument is forged or counterfeited is 
essential to make out the eiime; and an uttering 
with intent to defraud of an instrument in fact 
counterfeit would not be within its meaning and 
object.” 


In Markham vs. United States, 150 U. S., 


319-320, 


it was said by the court: 

“An indictment for perjury that does not set 
forth the substance of the offense will not author¬ 
ize judgment upon a verdict of guilty.” 


In State vs. Parker, 43 New Hampshire, 83, an indict¬ 
ment for conspiracy to cheat and defraud by false pre¬ 
tenses, the court, at page 80, said: 

“If any one of the circumstances required by 
law to constitute an offense is omitted, so that 
what is alleged may be or may not be an offense 
according as it is or is not proved that other facts 
alleged were connected with it, the indictment 
can not be sustained.” 


In United States vs. Walsh, 5 Dill, 58, case No. 10,030, 
vol. 28, Fed. case, p. 394, the prosecution for alleged 
conspiracy under section 5440 R. S., the decision is by 
Judge Dillon of the Circuit Court. He says: 

“The settled doctrine of the American courts 
is, that an indictment for conspiracy, like all 
other indictments, must inform the defendant of 
the nature and the cause of tlie accusation, and 
must set forth with clearness and certainty every 
ingredient of which the offense is composed and 
must be accurately and clearly alleged.” 

How can it lx* that the appellant Noble could be said 
to have conspired in the manner contended by the 





Government, the purpose of sueh conspiracy being to 
use the evidence procured in a divorce proceeding of 
which the defendant had no knowledge. Indeed, at the 
trial of this case, the trial judge agreed that only inferen- 
tially was it shown that there was an averment of the 
knowledge of the pendency of the suit, and we argue that 
was not sufficient in the law. As was stated in the Cruik- 

shank case, 92 U. S., 542, nothing must be left for intend¬ 
ment or implication. 


The Marriage Should Have Been Proved. 

The only evidence in the case of the marriage was the 
introduction of an alleged equity proceeding, the same 
being numbered 30,577, introduced in the case to prove 
the pendency of the case, and the fact of marriage as far 
as the defendant Fletcher was concerned, it being con¬ 
tended that Fletcher has signed the answer to this bill. 
This was a statement made in a judicial proceeding in 
which the appellant was not a party, said equitv proceed¬ 
ing hav ing been filed prior to the alleged conspiracy, and 
it was out of the hearing and presence of appellant, and we 
know of no theory in law under which appellant could 
be bound by this statement. Eliminate this prejudicial 
statement from the case and there is not one line that 
Noble had any knowledge of the marriage of Airs. 
Fletcher or ever saw her. Its harmful effect may be seen 
when a view is taken of the endorsement on the back of 
the indictment, which endorsement shows that one 
Julia B. Fletcher was brought before the grand jury of 
the District of Columbia which returned the indictment 
against him, King and Fletcher. Appellant was denied 
the right to be confronted with his accuser, to face the 
Person against whom the conspiracy was alleged to have 
been directed, and it was extremely prejudicial. 
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Second Assignment. 

The authorities are uniform in holding that in eases 
of this sort, the marriage must be proved affirmatively, 
and if a marriage certificate is introduced, the identity 
of the parties to the marriage must be established. Mrs. 
Fletcher was not put on the stand, and the only time in 
which Mrs. Fletcher was brought into the proceedings 
was when she was introduced in the court while the 
jury was being examined on the voir dire for the purpose 
of finding out whether or not she was known to any of 
the jurors. 


Third Assignment. 

The Government introduced one Leroy Wilson, and 
by him was shown, a thing remarkable in itself, namely, 
direct evidence of the alleged conspiracy. The testi¬ 
mony shows that Leroy Wilson was an habitue of negro 
brothel houses, a frequenter of the red light district, and 
was consorting with colored women, having his room in 
a house where one of his colored affinities had her room. 
At the time of the trial it was disclosed that the witness 
was in the guard house at Fort Myer for some infraction 
of military law. The witness was apparently of the 
lowest type possible. His testimony was substantially 
that Noble, Fletcher, King, and himself met in Noble’s 
house in the southwestern part of the city, and there 
a concerted plan was mapped out by which one Julia B. 
Fletcher was to be conveyed to a certain room and word 
was to be left by the said Leroy Wilson where the room 
was and the defendants, Fletcher and Noble, were to 
break in upon him and the said Julia B. Fletcher and 
obtain the evidence that was to be used in the divorce 
case. 

His testimony consequently, incredible as it was, was 
attempted to be discredited by the defendants, and the rule 
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of evidence which would enable the defendants to discredit 
him should be well considered. 

hor this purpose one Fred T. Lagier, a sergeant de¬ 
tailed at Fort Myer, who had had the witness, Leroy 

Wilson, under him, was introduced for the purpose of 
showing that— 

it at any time before or along about the time this 
man (Leroy Wtfson) was transferred from your 
battery to Battery F of which Sergeant Webber 
was first sergeant, you had any talk with Ser¬ 
geant Webber in respect to the reputation of this 
man \\ ilson for truth and veracity.” 

Objection was made and the question was excluded and 
exception noted (Rec.,-p. 51). The court said: 

“If he had talked with one man it would riot 
make any difference about his reputation.” 


Thereupon the district attorney moved that all of 
the testimony of Lagier found on pages 48, 49, 50, and 
51 of the record be stricken out, and the court said: 


“It is stricken out. There is not a shred of basis 
for any testimony as to reputation on his part. 
The jury will entirely disregard his testimony.” 


The striking out of this testimony was an invasion 
of the province of the jury by the court, and its effect 
was extremely prejudicial, for it practically said to the 
jury, the defense have attempted to impeach this man 
who comes before you to testify directly as to the alleged 
criminal agreement; they have failed in this and you 
are to disregard their effort. You are not to consider the 

fact that this witness, Leroy Wilson, has ever been 
attacked— 


lor there is not a shred of basis for any testimonv 
as to reputation on his part. The jury will en¬ 
tirely disregard his (the impeaching witness) 
testimony.” 
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Can anything more prejudicial than this ho found in 
the record? Anything more harmful? Defendant Noble 
did not take the stand, and yet here is a witness testi¬ 
fying directly to a criminal act, and when an attempt 
was made to show that the people with whom this Wil¬ 
son associated, who had known him longer than the jury 
had known him, did not think he was worthy of belief; 
the jury was told to disregard the attempt. 

The argument upon this line has been so ably and fully 
considered in the brief of appellant Fletcher that we 
deem it advantageous and advisable to adopt the de¬ 
cisions therein, which we invoke in this case. We believe 
the decisions there are controlling, and we think that in 
the light of the importance of this man’s testimony, the 
only proper thing to be done in the premises would be 
the granting of a new trial. 

Fourth Assignment. 

The argument on the prayers has been fully and 
elaborately made in the brief filed by the other two ap¬ 
pellants. We believe that the trial court should have 
been influenced by the prayers which we offered on 
behalf of the appellant, and should have allowed the 
proper instructions to go to the jury in respect to 
what constituted a conspiracy. It is true in the charge 
of the court it was stated that the evidence of conspiracy 
may be of three different classes; there may be evidence 
pointing directly to the formation of a conspiracy in the 
shape of testimony of some one present; the testimony 
of circumstances which can not be reasonably explained 
except upon that theory that the parties have agreed; 
and the third class, that of admissions. 

To the third class we. shall direct your attention 
briefly. The defendant Noble was undoubtedly injured 
by the admissions of appellant, May King, to Mrs. 
Weller and Mrs. Scott, for the conspiracy had not been 
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proved and the act and admission of the defendant King 
should not be considered as the act of Noble or as evi 
dence against him, for the rule, as we understand it is: 

“That the defendants on trial could not be 
affected by admissions made by others of the 
alleged conspiracy, for the conspiracy had ended 
by taking of the prisoners, the killing of two of 
them, and the dissipation of the mob.” “There 
being other evidence tending to prove the con¬ 
spiracy and other acts of Logan in furtherance 
of the conspiracy being therefore admissible 
against all of the conspirators, the admission of 
the incompetency of such acts of Logan preju¬ 
diced all of the defendants and entitled them to a 
new trial.” 

Logan vs. U. S., U. S. 144, 263 et seep 

“Evidence of the acts, declarations, or con¬ 
fessions of one conspirator or co-defendant, if 
the object of the conspiracy has been accom¬ 
plished, is not admissible against his co-con¬ 
spirators or co-defendants.” 

14 Centuiy Digest, sec. 1002 and cases. 

“The statement of a conspirator, made after 
the conspiracy has ceased to exist, either by suc¬ 
cess or failure, and thev are merely narratives of 
past events (though in form a confession, i. e., an 
admission ot the conspiracy), are not receivable 
against a fellow conspirator unless the latter was 
present when they were made and heard by them, 
and expressly or by implication acquiesced in 
them.” 

Underhill on Criminal Evidence, sec. 493. 


Wright, in his able work on Criminal Conspiracies 
and Agreements, page 217, says: 

“But if the acts and declarations of a con¬ 
spirator with the accused are made in his absence, 
they are not admissible against him to prove 
either the body of the crime or the existence of the 
alleged conspiracy, unless they either so accom- 
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pany the execution of a common criminal intent 
as to become a part of tlie res gestae, or in them¬ 
selves tend to promote tlie common criminal 
object. The acts and declarations of a conspirator 
to be admissible in evidence to charge his fellows 
must have been concomitant with the principal 
act and so connected with it as to constitute a 
part of the res gestae.” 

('iting State vs. Larkin, 49 New Hampshire, 
39. 

It is further respectfully urged that the trial court 
erred in sentencing appellant to three years in the peni¬ 
tentiary. Under 5440, which was superseded by the 
Penal Code, the limit is two years in the penitentiary, 
and here the trial court, acting erroneously as we con¬ 
tend under the section of the Code which defines offenses 
not otherwise punishable by statute, sentenced the ap¬ 
pellant to three years in the penitentiary. There was no 
authority for this action of the trial court, and even at 
the most the conspiracy being a misdemeanor at com¬ 
mon law, as we understand it, it was error to give appel¬ 
lant this term in the penitentiary. 

Conclusion. 

it is respectfully urged that the rights of the appellant 
Noble were not regarded with the care and safety which 
the law provides it should be considered, and it is re¬ 
spectfully submitted that with respect to each of the 
assignments of error, especially those outlined in this 
brief, there was fatal error in the rulings of the trial 
court; that the judgment should be reversed and a new 
trial ordered to the end that the defendant may have 
his rights safeguarded as the Constitution of the United 
States provides. 

Respectfully submitted. 

WM. EARLE AMBROSE, 

Attorney for Appellant. 
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Statement of the Case. 

I he defendants in this ease were indicted upon the 

charge of conspiracy. The indictment was contained in 

five counts; the first count charged in substance that 
% 

the defendants conspired to falsely and fraudulently 
charge one Julia B. Fletcher, wife of the defendant, 
James J. Fletcher, with having committed adultery with 
one Roy Wilson, with the intent and purpose of using 
the said false and fraudulent charge of adultery against 
her in a certain equity cause which was then pending 
and at issue in the Supreme Court of the District of 




Uolumbia, and it then sc't out the* means by which the 
alleged conspiracy was to be accomplished, and the overt 
acts which were committed by the several defendants 
in furtherance of the alleged conspiracy. 

The second count of the indictment was similar in 
all material respects to the first count, except that it 
alleged that the wife of the defendant Fletcher was to be 
falsely and fraudulently charged with having committed 
the crime of adultery with a certain person whose name 
was to the grand jury unknown. 

The third count <>t the indictment alleged that the 
defendants conspired to procure the said Julia B. 
Fletcher by false pretenses, false representations, and 
other fraudulent means to commit the crime of adultery 
with the said Roy Wilson, and then alleged the means 
by which the alleged unlawful purpose was to be accom¬ 
plished, and then set out the overt acts which were 
alleged to have been committed by the various defend¬ 
ants in furtherance of tin* alleged conspiracy. 

The fourth count of the indictment was similar in all 
material respects to the third count, except that it 
alleged that the defendants conspired to procure the 
said Julia B. Fletcher, by the same means as alleged in 
the third count, to commit the crime of adultery with a 
certain male person whose name was to the grand jury 
unknown. 

The fifth count of the indictment alleged that the de¬ 
fendants conspired to falsely and fraudulently entrap 
and ensnare the said Julia B. ldetcher, and falsely and 
fraudulent lv to charge and accuse, her with being a 
drunken person ol dissolute* habits and an associate of 
lewd persons, so as to subject her to the ridicule and 
contempt of society. 

Upon tlx* 1 rial of tin* case*, and at the conclusion e>f the 
e*viele*ne*e* introelue*e*el in e*hie*t e>n behalf of the* l nited 
States, the attorney for the* United States announced that 




lie desired to withdraw from the consideration of the 
jury the fifth count of the indictment, and the court 
stated that at the conclusion of the whole case he would 
direct the jury to return a verdict of not guilty as to the 
said count (Rec., p. 45). 

Upon the conclusion of the whole case, the jury, by 
direction of the court, found each of the defendants not 
guilty on the third, fourth, and fifth counts, and upon 
the first and second counts of the indictment the jury 
returned a verdict of guilty as to each of the defendants 
(Rec., p. 15). 

After the overruling of the motions for a new trial, 
and in arrest of judgment, the court sentenced the de¬ 
fendant Fletcher to serve a term of five years in the 
penitentiary, the defendant Noble to serve a term of 
three years in the penitentiary, and the defendant King 
to serve a term of two years in the penitentiary (Rec., 
p. 19). 

The court in entering judgment on the verdict under¬ 
took to sentence the defendants under section 910 of the 
Code of the District of Columbia, which is as follows: 

“Sec. 910. Punishment for Offenses Not Cov¬ 
ered bij Provisions of Code .—Whoever shall be 
convicted of any criminal offense not covered by 
any section of this Code, or of any general law 
of theUnited States, not locally inapplicable to the 
District of Columbia, shall be punished by a fine 
not exceeding $1,000 or by imprisonment for not 
more than five years, or both.” 


The defendants Fletcher and Noble noted exceptions 
to the action of the court in imposing sentence on the 
ground that the court could not sentence either ot these 
defendants to a term greater than two years, as pre¬ 
scribed by the penalty clause of the section ot the Penal 
(axle of 1910, denouncing the offense of conspiracy and 





prescribing the punishment therefor (Rec., p. 75), 
which is as follows: 

“Section 37. If two or more persons conspire 
(‘ither to commit an offense against the United 
States, or to defraud the United States in any 
manner, or for any purpose, and one or more of 
such persons do any act to effect the object of the 
conspiracy, each of the persons to such con¬ 
spiracy shall he fined not more than $10,000, or 
imprisoned not more than two years, or both. 


Assignments of Error. 

Point of Law, Number One. 

The court erred in granting the motion made by the 
attorney for the United States to strike out the testi¬ 
mony of the witness Fred T. Lagier, who was called to 
testify as to the reputation for truth and veracity of one 
LeRoy Wilson, the principal witness for the United 
State's, and in sustaining the objection of the attorney for 
the United States to the question which was propounded 
to the wit ness Lagier as to conversations he had with 
respect to the reputation for truth and veracity of the said 
LeRoy Wilson 1 Rec., pp. 4S-52). 

This error is covered by assignments of error numbers 

17 and IS (Rec., p. 23). 

Point of Low Number Two. 

The court erred in overruling tlie motion in arrest of 
judgment (Rec.,pp. 10, 17 ), and in admitting in evidence 
the pleadings in equity cause, No. 30,577, on the ground 
that the indictment did not allege that the defendants 
had knowledge* of tin* pendency of tin* said equity cause 
in the Supreme ( ourt of tin* District of ( oluinbia, 
and tin* insufficiency of tin* allegations of tin* indictment 

in this respect. 


1 his point of law embraces assignments of error num¬ 
bers 9, 10, and 11 (Rec., p. 22), and number 31 (Rec 
P- 24). 

Point of Law Number • Three. 

The court committed error in refusing to grant de¬ 
fendant’s prayers numbers six and nine, which dealt 
with the question of admissions and declarations made 
by the defendant King, after the termination of the al¬ 
leged conspiracy, and the subject of what evidence 
could be taken into consideration by the jury in deter¬ 
mining the question as to whether or not a conspiracy 
really existed as charged in the indictment (Rec., pp 
61, 62). 

Point of Law Number Four. 

The court committed error in imposing a greater sen¬ 
tence than two years imprisonment in the penitentiary 
on the defendants Fletcher and Noble, and in refusing 
to strike out said sentence on motion of the said de¬ 
fendants. 

This point of law embraces assignments of error num¬ 
bers 32 and 33 (Rec., p. 24). 


ARGUMENT. 


POINT OF LAW NUMBER ONE. 

Error of the Court in Granting the Motion to Strike Out 
Testimony of the Witness Fred T. Lagier as to 
Reputation for Truth and Veracity of LeRoy Wilson, 
a Witness Called on Behalf of the United States. 

LeRoy Wilson, called as a witness on behalf of the 
United States, testified that he was an enlisted man in the 
a>t e r► t ationed at Fort Myer, Va., that on 




of the alleged conspiracy he wont to the home of the de¬ 
fendant Noble where he met the defendants Fletcher 
and King; that Noble introduced witness to the defendant 
King, and that in the presence of all the defendants it was 
agreed that Wilson would get a friend, go to the house 
where Mrs. Fletcher lived, meet the defendant King 
there, go out with Mrs. Fletcher in a taxicab, take her 
to a room, leave word of the number of the room, and 
Noble would come to the room and have them arrested; 
that Noble would then release Wilson; that he just 
wanted to obtain evidence against Mrs. Fletcher (Rec., 

p. 32). 

it will furthermore appear from the testimony of the 
witness Wilson, that on the Saturday night in question he 
was at a house of prostitution, inhabited by colored in¬ 
mates, a house which he frequented in association with 
colored women; that he afterwards lived in a house in a 
questionable part of the city wherein one of the colored 
women, who had formerly been an inmate in the house of 
prostitution, lived in a room next to his (Rec., pp. 34, 

35). 

The witness Wilson gave evidence of the direct for¬ 
mation of the conspiracy, in that he testified that all of 
the defendants were present when it was agreed to do the 
things which are charged in the indictment, and the court 
in charging the jury as to the different classes of testi¬ 
mony of which a charge of conspiracy is susceptible, 
particularly called the attention of the jurors to the fact 
that the testimony (4' the witness Wilson was “direct 
testimony” in support of the charge of conspiracy (Rec. 

p. 72). 

Upon examination of the record it will be seen that 
the most damaging testimony against the defendants, 
in fact, the backbone of the case of the United States, 




rested upon the testimony of this witness and in the 
light of this testimony, the defendant introduced the 
witness, Fred T. Lagier, who testified that lie was First 
Sergeant of one of the batteries of Field Artillery, 
stationed at Fort Myer, Virginia; that he had been in 
the military service for 13 years; that lie knew the witness 
Leroy Wilson, had known him since about September 8, 
1911; that he knew other people who knew him and had 
known him since September, 1911; that he knew what 
his reputation for truth and veracity was; that it was 
bad; that from his reputation in that regard he would 
not believe him on oath (Rec., pp. 48, 49). 

It will further appear from the record that after 
cross-examination of this witness, the court, on motion 
of the United States Attorney, struck out all of his 
testimony upon this point, and in doing so. stated in the 
presence and hearing of the jury: 

“There is not a shred of basis for any testi¬ 
mony as to reputation on his part. The jury will 
entirely disregard his testimony'’ (Rec., p. 52). 


It is contended by the defendant that the action of the 
court in striking out the testimony of this witness consti¬ 
tuted prejudicial error. The record discloses that the 
witness had qualified and testified upon this subject, and 
that thereupon the weight of his testimony was a ques¬ 
tion of fact for the jury and not a question of 
law for the court. The principle of law announced 
by the text writers, and the overwhelming weight of 
authority announced by the decisions of the various courts 
of the States upon this subject are to the effect, that the 
testimony of a witness as to the truth and veracity of 
another witness in a given case is a statement of a fact, 
and is consequently admissible in the same manner as 
the testimony of any other fact or state of facts. The 
only qualification necessary in order to make a witness 




competent to testify upon this subject, is that he know 
the defendant, know other people who know him, and 
know what his general reputation is in the community 
in which he lives. 

The witness Lagier, as shown by his testimony, was 
stationed at Fort Myer, Virginia, and had been in daily 
contact with the other members of the garrison with 
whom Wilson lived and associated from the time that 
his acquaintance with Wilson began in September, 
1911, to the time of the trial in April, 1913, covering a 
period of more than a year and a half, and the answers 
elicited from this witness clearly showed that he was 
competent to testify upon this subject. Upon the cross- 
examination of this witness by the l nited States At¬ 
torney, the facts elicited thereby could not in any manner 
have destroyed his competency as a witness, but could 
only be used in the argument before the jury on the 
question as to the weight which should be given to his 
testimony. The competency of a witness upon this 
subject is not one to be determined by the court, as in 
the case where a witness is called to testify as an expert, 
when the question of his qualification to testify is a pre¬ 
liminary question for the decision of the court, but on 
the contrary, when a witness has answered the questions 
in the manner in which they were answered by the 
witness Lagier, he is then qualified and competent to 
testify as a witness, just as much so as a witness testify¬ 
ing to any other matter of fact, and the court has no 
right to exclude the testimony of the witness on the 
ground that he is incompetent to testify. 

By excluding the testimony of this witness the court 
thereby denied the defendants the right to argue to the 
jury that a witness who had been associated among the 
men with whom Leroy Wilson came in daily contact 
would not believe him on oath. Where tin* testimony of 




the witness is so important in the establishment of the case 
of the United States, as in the testimony of the witness 
Wilson, then it can not be said upon any theory of the 
law that the error of the court in excluding the testi¬ 
mony of a witness as to his reputation for truth and 
veracity is not prejudicial error. It can be said without 
fear of contradiction that had the testimony of the wit¬ 
ness Lagier remained in the case, and the defendant’s 
counsel been permitted to argue the case upon 
this testimony, that there would have been a different 
result in the verdict. The witness Lagier in his answers 
to the questions, in the examination in chief, had 
qualified to testify upon this subject, and no matter 
what facts were elicited on the cross-examination of the 
witness, it is respectfully and earnestly urged, that the 
court was legally powerless to strike out his testimony 
on the ground of his incompetency, but that the evidence 
should have remained in the case, under proper instruc¬ 
tions from the court, as to the weight which should have 
been given it by the jury. The contention of the de¬ 
fendant in this regard is supported and wholly sustained 
by a long line of well-considered cases, and it is respect¬ 
fully insisted that the error committed by the court in 
striking out the testimony was so prejudicial to the 
rights of the defendants as to demand the reversal of the 


judgment. 


In the case of Brown vs. United States, 1(14 U. S., 221, 
the court, in dealing with the charge of the trial judge, 
said at page 224: 

“Evidence of the reputation of a man for truth 
and veracity in the neighborhood of his home is 
equally competent to his credibility as a witness, 
whether it is founded upon dispassionate judg¬ 
ment, or upon warm admiration for constant 
truthfulness or natural indignation at habitual 
falsehood; or whether his neighbors are virtuous 




or immoral in their own lives. Such considerations 
may affect the weight, but do not touch the com¬ 
petency, of the evidence offered to impeach or 
support his testimony. 

State vs. Johnson, 40 Ivans., 2bb, 200. 

“Another point made against the judgment is 
the rejection by the court of testimony offered to 
impeach the credit of the witness Shafer. The 
witnesses of the defendant had stated that the 
general reputation of Shafer for truth and veracity 
in the neighborhood in which he lived was bad, 
an inquiry was then made and disallowed whether 
‘From that general reputation, would you give 
him full faith and credit upon his oath in a court 
of justice?’ This question was competent and 
should have been allowed. The witness must not 
testify to particular facts, nor to personal knowl¬ 
edge of the individual sought to be impeached, 
but should confine himself to the general reputa¬ 
tion; and if he knows that to be bad, inquiry 
should then be permitted whether from that 
reputation he would believe the person whose 
reputation is assailed, under oath.” (Cases cited.) 


Ware vs. State, 30 Tex. Cr. Hep., 597, 598; 

“Appellant was convicted of burglary and was 
given two years in the penitentiary, and appeals. 
While the witness Gunnells was on the stand as a 
witness in behalf of the State, he was permitted 
to testify that he knew the general reputation 
of the defendant for truth and veracity in the 
community in which lit* lived, and that his repu¬ 
tation was bad, after which he was permitted, over 
objection, to further testify that, from that repu¬ 
tation the defendant was unworthy of belief on 
his oath. This was objected to. There was no 
error in this matter, as has been frequently ad¬ 
judicated in this State, and is settled adversely 
to the defendant’s contention.” 



Hudspeth vs. State, 50 Ark., 534, 543: 

“In the course of the trial, J. F. Hudspeth was 
introduced as a witness by appellant to impeach 
Rebecca Watkins, the principal witness who had 
testified on behalf of the State. He testified he 
knew Rebecca, and had lived near her for seven 
years, and knew her general reputation for truth 
and morality in the neighborhood in which she 
lived, and that it was not good; he considered it 
bad. Appellant then asked him, ‘If, taking such 
reputation as a basis, would he believe her on 
oath?’ The State objected to his answering the 
question; the court sustained the objection; the 
appellant excepted. 

“According to previous decisions of this court, 
and the practice which has long prevailed in this 
State, the question was proper and should have 
been answered.” (Cases cited.) . . . 

At page 544 the court said: 

“The conviction of the appellant depended 
almost entirely upon the testimony of Rebecca 
Watkins. If it be true she was an accomplice, he 
could not lawfully be convicted upon it unless it 
was corroborated. His life was endangered by it. 
He was entitled to the benefit of all reasonable 
doubts as to his guilt or innocence. If witnesses, 
knowing her general reputation for truth and 
morality to be bad, had, on account of that repu¬ 
tation, testified that they would not believe her 
on oath, the jury might have entertained a reason¬ 
able doubt as to his guilt, and acquitted him. Yet 
the court refused to allow her to be impeached in 
the manner indicated.” 

The judgment of the court below is, therefore, re¬ 
versed for the error designated, and the cause remanded 
for a new trial. 




Robinson vs. State, Kith Fla., 835, 838: 

In this ease the defendant was indicted and tried for 
murder. Upon the trial he offered evidence as to the 
reputation for truth and veracity of one of the witnesses 
for the State, which evidence was excluded upon objec¬ 
tion being made by the prosecuting attorney and excep¬ 
tion noted by the defendant. 

At page 838 the court said: 

“The exceptions taken to the rulings of the 
court, shutting out the evidence of the witnesses 
Blackburn and Hull, who were introduced to im¬ 
peach the witness Tyson, he having given ma¬ 
terial evidence on the part of the State, raises the 
question whether before testifying as to the char¬ 
acter for truth and veracity, they must show that 
they had heard a majority of his neighbors or 
associates speak of such character. We can not 
believe that this is a true rule in cases of impeach¬ 
ment. It is not necessary to establish a character, 
either good or bad, that it should have been the 
subject of conversation between a majority of a 
person s neighbors or associates, and that they 
should have expressed an opinion thereon. 

“In the case of Dave vs. the State, 20 Ala., 23, 
the judge said: ‘That a witness was competent 
to speak of a neighbor's general character without 
being able to say that he knew what a majority 
of the neighbors of a person, whose character was 
the subject of inquiry, said of him or thought of 
him . 9 

“ ‘It might so happen that a man has a repu¬ 
tation well established, either good or bad, and a 
majority of his neighbors may never have spoken 
upon the subject, or expressed their thoughts in 
any manner whatever. Again, there may not 
have been a majority who have expressed the 
opinion to the witness, nor may be able to say, 
with positive knowledge, what a majority think, 
nor may he have heard any one else say what a 
majority said or thought, and yet himself be com¬ 
petent to swear what his general reputation is. 



A person’s position in a community may be so 
obscure that very few of his neighbors know any¬ 
thing of him. A general character may be 
very circumscribed. To hold that he can not 
prove his general character except by witnesses 
who could swear as to what a majority of his 
neighbors said or thought of him, would be to 
deprive him of this species of testimony.’ 

“This we believe to be tin* true rule. In the case 
here the witness Blackburn had sworn that he 
knew Adam Tyson’s reputation for truth and 
veracity where he lived. The witness Hull had 
stated that he had known hyson for several years 
and had heard a great many persons speak of his 
reputation for truth and veracity. The founda¬ 
tion for proving what that reputation was had 
been sufficientlv laid, vet the court refused to 
allow the prisoner’s counsel to proceed until it 
should appear that each of these witnesses had 
heard a majority of Tyson's neighbors or asso¬ 
ciates speak of his veracity. 

“Had the proper ruling been made by the court 
the question might have been asked by the pris¬ 
oner’s counsel whether that reputation was good 
or bad and whether such reputation they would 
believe the witness Tyson under oath. The oppo¬ 
site party then, upon cross-examination, could 
have ascertained the extent of the information 
ot the witnesses and the sources of their knowl¬ 
edge.'’ 

Judgment reversed and new trial granted. 


In the case of Nelson vs. State, 32 Fla., 244, which was 
an indictment for murder, defendant introduced several 
witnesses to testify upon the subject of the reputation 
for truth and veracity of one of the witnesses for the 
State, whereupon the court, over tlie objection of counsel 
for the defendant, permitted tin' State's attorney to 
cross-examine the witnesses as to the source or extent 
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of their knowledge. In ruling upon this question the 
court said: 


“The case of Robinson vs. State, lb Fla., 835, 
settles the practice in such cases. When the wit¬ 
nesses had answered that they knew the party 
to be impeached, and knew his general reputation 
for truth and veracity in the community in which 
he lived, the foundation for proving what that 
reputation was had been sufficiently laid, and the 
court should not at this juncture have permitted 
the State’s attorney to interfere with the exam- 
ination in chief by cross-examination as to the 
source and extent of their knowledge and infor¬ 
mation as to such reputation, but should have 
permitted the defendant to proceed with his 
examination in chief, and should have allowed the 


witnesses to state what that reputation was, and 
whether from that reputation they would believe 
the party under oath. When turned over for 
cross-examination in regular order, at the close 
of the examination in chief, the State’s attorney 
could then, by cross-examination, test the extent 
of the information of the witnesses, and the 
sources of their knowledge." 


State vs. Meadows, 18 W. \ a., 658: 

In this case the defendant introduced a witness to 
impeach the general reputation of one of the prosecuting 
witnesses for truth and veracity, who testified that he 
knew the witness in question, and knew his general 
reputation for truth and veracity; that his reputation 
was bad and that he would not believe him on oath. 
Upon cross-examination the witness admitted that he 
only heard two of the neighbors speak upon the question 
and that he had not heard a majority of the neighbors 
speak as to the character of the witness for truthfulness, 
whereupon the court excluded the testimony from the 
jury and the defendant excepted. 
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In disposing of this question the court, at page 062, 
id: 

“The rule is well settled that when a witness 
introduced to impeach the character of another 
witness testifies that he is acquainted with such 
witness’s general reputation for truth and veracity 
in his neighborhood, it is competent to follow 
that evidence up with the statement that it is 
good or bad, and that he would or would not be¬ 
lieve him upon oath. The answers to these ques¬ 
tions make him a competent witness. 

'Tn this case the questions were propounded to 
the witness, and his answers given in the veiy 
language laid down in the books, this testimony 
having been given, the credibility of the witness 
giving it was liable to attack upon cross-examina¬ 
tion to ascertain the grounds of the unfavorable 
opinions and in doing that he may be interrogated 
as to his opportunities for knowing the reputation 
of the impeached witness; as to how long and 
how generally the unfavorable reports have pre¬ 
vailed, and from what particular individuals he 
has heard them." 


Held, that the Circuit Court erred in excluding this 
testimony and the judgment of conviction was reversed. 


Bates vs. Barber, 4th Cush. (Mass.), 107, 108: 

This was a civil case, the cause of action being to 
recover damages for slander. In the course of the trial 
the defendant called several witnesses to prove that the 
character of one of the witnesses tor the plaintiff for truth 
and veracity was bad. The court prescribed certain 
rules of preliminary examination to ascertain the suffi¬ 
ciency of the knowledge of the witnesses to qualify upon 
the subject in question, and excluded the testimony of 
one of the witnesses on the ground that he was not satis¬ 


fied that the witness had sufficient knowledge to testify. 
On appeal the court, on page 108, said: 

“There can be no doubt that the ruling of the 
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court below, as to the preliminary examination 
to determine the competency of the witnesses, was 
erroneous. There is no question of competency 
for the court to settle, in regard to the knowledge 
<>t witnesses called to testify to the point of repu¬ 
tation for truth and veracity. The whole examina¬ 
tion is before the jury, as a matter of fact merely. 
It is not like the case of experts, who are called 
to give opinions, and whose qualifications to give 
such opinions must first be examined and decided 
upon by the court. What is the reputation of a 
witness for truth and veracity is a simple question 
of fact, and there is no more reason for the court 
to make a preliminary examination as to the knowl¬ 
edge of witnesses called to testify to this fact, than 
there is for making such examinations as to the 
knowledge of a witness called to testify to any 
other fact. All witnesses, competent to testify 
to any fact in the case, are competent to testify 
to the fact of reputation for truth; and the inquiry 
ais to the amount and means of this knowledge is for 
the jury, in order to enable them to satisfy themselves 
as to the weight and importance of the testimony 

It is true that in the* case just cited the court held 
that the action of the trial court was not so prejudicial 
as to warrant them in disturbing the verdict, for the 
reason that it did not appear that the witness who was 
excluded knew anything, or would say anything whatever 
in regard to the reputation of the witness intended to 
be impeached. 

In the case at bar, the exclusion of the testimony of the 
witness Lagier was highly prejudicial to tlie defendants 
for the reason that the testimony of the witness Wilson 
was the only direct evidence in tlie case in support of the 
alleged conspiracy, and was in point of fact the key¬ 
stone of the alleged conspiracy in the case on tin* part 
of the United States. 
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Hillis vs. Wylie, 26 Ohio St., 574: 

In this case the defendant called a witness to testify 
that he knew the general reputation of the plaintiff for 
truth and veracity and that said reputation was bad; 
the defendant asked the witness whether from such 
knowledge of the reputation of the plaintiff he would 
believe her under oath, to which question counsel for the 
plaintiff objected; the objection was overruled, and the 
witness answered he would not; to this ruling the plaintiff 
excepted. 

The court, at page 576, said: 

“In dealing with this question, the reputation 
of the witness for truth is a fact which reflects 
light on his credit. To determine the extent of 
its discrediting effect, it is material to know 
whether the reputation is such as goes to the entire 
or only partial discredit of the witness. To say 
that the reputation of the witness is bad gives 
but imperfect information. Bad is a relative term, 
and the inquiry at once arises in the mind, how 
bad is it? Is his reputation so bad that he ought 
not to be believed under oath? The mode of 
inquiry allowed is the only means of ascertaining 
what the reputation of the witness for truth 
really is. 

“The object of the testimony is not to introduce 
as evidence the opinion of the impeaching witness 
as to the truthfulness of the witness against whom 
he testifies, but to enable the jurv to ascertain 
the true character of his reputation for truth, as 
the impeaching witness understands it, and 
thereby enable them to determine the extent to 
which it ought to discredit the witness." 

The court ruled that the question was properly 
allowed. 


Wilson vs. State, 3 Wis., 698: 

In this case the defendants were indicted for riot and 




ill the course of the trial introduced a witness who testi¬ 
fied that lie had known one of the witnesses for the prose¬ 
cution for sixteen years; was acquainted in the neighbor¬ 
hood where 11 it' witness resides; knew the general repu¬ 
tation of tlit' witness for truth and veracity; that it was 
bad. and was thereupon asked if he would believe the 
witness on oath; objection being made by counsel for 
the State, the objection was sustained and exception 
noted by the defendant. 

The court, in passing upon this question, at page 703, 
said: 

“In tIn' present case the witness had known the 
other party during 10 years; had stated that he 
knew 1 1 is general reputation for truth among his 
neighbors, and that his general character was bad. 
Having so testified, we believe he should have been 
permitted to answer whether, from that reputa¬ 
tion and character, he would believe him under 
oath. 

“The court erred in excluding this evidence, 
and the judgment must therefore be reversed.” 

C rawford vs. State 4 , 112 Ala., 1, 1), 21: 

lu this case the defendant was indicted for murder 
and upon trial of the case introduced one Ward, a wit¬ 
ness, who testified that the general character of Wright 
Williamson and Alice Palmer was bad, and that their 
character for truth and veracity was bad; the witness 
was then asked bv counsel for the defendant whether 
from the knowledge of W illiamson’s character lie would 
believe him on oath; this question was objected to, the 
objection sustained, and tin 4 defendant excepted. 

At page 21, the court said: 

“Ward having testified that the general char¬ 
acter of Alice Palmer and of Williamson was bad, 
and that their character for truth and veracity 
was bad, it was error to reject the question pro- 
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pounded by the defendant, whether from his 
knowledge of Williamson’s character he would 
believe him on oath. Whart. Cr. E\\, section 486, 
and authorities cited in note. Such has been the 
usual course of examination in this State; it is 
conceded to be the course in England, and as is 
properly said in Hamilton vs. People, 29 Mich., 
186, the propriety of it was never questioned, 
until Mr. Greenleaf (I Greenleaf on Ev., section 
461) expressed the opinion that the American 
authorities disfavored the English rule; an opin¬ 
ion not supported by the authorities to which he 
refers.” (Cases cited.) 

Stevens vs. Irwin, 12 Cal., 306: 

‘‘It is also assigned for error that the court 
should not have permitted the witness who testi¬ 
fied to the bad reputation of another witness, 
whom he was called to impeach, to answer that 
he would not believe the other on oath. It is 
true, Mr. Greenleaf on Evidence, section 461, 
questions the propriety of this course, but 
Phillips, Starkey, and other approved writers, 
and many adjudged cases, hold it to be proper; 
and the practice in this State has been uniform, 
we believe, the same way. We see no injury in 
the practical working of the rule; it may some¬ 
times be necessarv to define more clearly the sense 
the witness entertains of the standing and reputa¬ 
tion for truth of the impeached witness; and we 
do not think it advisable from any mere question 
of the soundness of an old-established rule to 
create confusion in the practice.” 

Eason vs. Chapman, 21 ill., 33: 

l his was an action for trespass and in the progress of 
the trial the defendant introduced a witness who testi¬ 
fied that he knew one of the witnesses called on behalf 
of the plaintiff; had known her for five years; that he was 
acquainted with her general character for truthfulness in 
the neighborhood in which she lived; that her character 




w as bad; t hr witness was t lion asked if from his knowledge 
of her general character for truthfulness he would be¬ 
lieve her upon oath, to which question objection was 
interposed, and the witness was not allowed to answer, 
and exception was noted on behalt ot the defendant. 1 he 
court in holding that the trial court committed error in 
refusing to admit this question, stated: 

“This principal and practice has been so long 
settled and so uniformly acted upon, both in 
Kngland and in this country, that we are a little 
surpiised even in this progressive and innovating 
age, to find it lately questioned in some quarters, 
where the reason of the rule, it is feared, has not 
been properly considered. It is sufficient for us 
that we find it well settled as a part of the com¬ 
mon law, and that as such it has been expressly 
recognized by this court. 

“In the case of Fry vs. Hank of Illinois, 11 Ill. 
Rep.. 379, this court stated, ‘The proper question 
to be put to a witness called to impeach another is, 
whether he knows the general reputation of the 
person sought to be impeached among his neigh¬ 
bors. for truth and veracity. It this question is 
answered affirmatively, the witness may then be 
inquired of as to what that reputation is, and 
whether from that reputation he would believe 
him on oath. \\ e are not now disposed to depart 
from this rule, which it is believed has always been 
acted upon in this State, without question, till 
now, and which received the emphatic sanction 
of this court nearly ten years ago.’ 


Knight vs . House. 21) Md., 11)4, IDS, 199: 

In this case, the question was raised f () whether 
a witness, after having been called to impeach one of the 
witnesses of the opposite party, testified that the party s 
general reputation for truth and veracity in the com¬ 
munity in which he lived was unfavorable, could be 
asked the question as to whether from that reputation 




he would believe him on oath in a matter in which he was 
interested. The court in dealing with the question said: 

1 his question does not seem to have been raised 
m this court, though the practice in Maryland, we 
belie\ e, lias always been in conformity with the 
ancient English rule; and we do not see any suffi¬ 
cient reason for pronouncing it erroneous The 
reasoning of Judge Shepley in Phillips r.s.’King- 
field (1st Appleton’s Reports, 375), in support of a 
contrary opinion, is, ingenious, and seems to have 
,, ^ 11 1 ( courts in some of the other 

States. But it may be said, the effect of the ques¬ 
tion is not to elicit from the witness a mere 
opinion, its object is to test the extent or degree 
of badness of the general reputation of the per¬ 
son impeached; and is the mode by which a 
knowledge of the real character of the witness 
impeached, its quality and degree may be best 
conveyed to the jury.” 

State vs. Christian, 44 La. Ann., 950: 

In this case the defendant was indicted and convicted 
on the charge of murder, and one of the exceptions 
relied upon on the appeal was the error committed 
by the trial judge in refusing to allow counsel for the 
accused to ask certain witnesses, who had been called 
for the purpose of impeaching one of the State’s witnesses 
for truth and veracity, whether from their knowledge and 
general reputation of the witnesses, upon this subject, 
they would believe him on oath; the trial court holding 
that such question was improper. 

Upon appeal the court held that the question should 
have been allowed; that the trial court committed error 
in refusing to allow it and the judgment of conviction 
was reversed. 


Bullard us. Lambert, 40 Ala., 204: 

This was an action for damages for slander; the de¬ 
fendant introduced two witnesses for the purpose of im- 




peaching the character of one of the witnesses for the 
plaintiff : the witnesses testified that they were acquainted 
with the general character of the plaintiff’s witness and 
from their knowledge would not believe him in a con'd 
of justice; after cross-examination of the witness by the 
attorney for the plaintiff the testimony of the witnesses 
was objected to on the ground that the evidence was not 
competent, as shown by the cross-examination; the court 
overruled the objections; the evidence was admitted 
and the plaintiff excepted. 

At page 209 the court said upon this point: 

“Two witnesses, Works and Bailey, examined by 
the defendant, answered to the direct interrog 
atories that they were acquainted with the 
character of Leroy, plaintiff’s witness, and that 
they would not credit, his testimony. On cross- 
examination, they made admissions which tend 
strongly to show that they did not understand 
what was meant by character, and did not 
speak of his character in reference to Ins repute 
among his acquaintances. This presented a com¬ 
mon case of assault in the cross-examination, 
upon the testimony drawn out upon direct ex¬ 
amination. The court very properly refused to 
exclude the evidence, and thus left its weight to 
the consideration of the jury. 

Ford vs. Ford, 7th Humph. (Tenn.), 92, 102: 

•We think the witness should state, ‘whether 
he knows the general reputation of the person 
in question among his neighbors, and what that 
reputation is.’ He may then state ‘whether, from 
such knowledge, he would believe the person on 

oath.’ ” 


In the light of the principles of law, governing the 
question at issue, as announced by the foregoing cases, it 
is contended that the rights of the defendants were 
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prejudicially affected by the ruling of the court in ex¬ 
cluding the testimony of the witness Lagier, especially 
in view of the fact that the testimony of the witness Wil- 
son was flatly contradicted by the defendants Fletcher 
and King. 

It is submitted that it will not suffice to sav that the 

«/ 

evidence of the witness was so far weakened by the 
cross-examination that the jury would not have been 
influenced by it. This court has repeatedly held in a 
number of cases, in fact it has been the unanimous 
decision of this court, that any question of fact is within 
the peculiar function of the jury, and it is their province 
to determine what weight should be given to any partic¬ 
ular piece of evidence, and the withdrawal of the evi¬ 
dence from the consideration of the jury has been held 
to be an invasion of the rights of the jury and reversible 
error. This having been the ruling of this court by 
an unbroken line of decisions in civil cases, how much 
more forcibly does it apply to the case at bar, where the 
testimony of the witness assailed was the foundation 
stone, upon which the whole fabric of the Government’s 
case was built. 

POINT OF LAW NUMBER TWO. 

Error of the Court in Overruling the Motion in Arrest 
of Judgment on the Ground of the Insufficiency 
of the Indictment, and Overruling Objection to 
the Admission in Evidence of the Bill of Complaint 
in the Equity Cause. 

The indictment in this case, and each count thereof, 
alleges that there was pending and at issue in the Su¬ 
preme Court of the District of Columbia, a certain 
equity cause wherein Julia B. Fletcher was praying for 
an absolute divorce from the defendant, James J. 
Fletcher, and alleges that the object and purpose of the 
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conspiracy was to procure false and fraudulent evidence 
of adultery on the part of the said Julia B. Fletcher, to 
he used against her in the said equity cause. It is 
not alleged in the indictment, or either count thereof, 
that the defendants knew, or had knowledge or notice 
of the fact that the said equity cause was pending in the 
Supreme Court of the District of Columbia. 

Upon the trial of the case the United States offered 
in evidence (Rec., p. 44) the original bill of complaint 
and cross-bill, in Equity Cause, No. 30,577, whereupon 
counsel for the defendants objected to the introduction 
in evidence of these papers, on the ground that the 
indictment did not allege that the defendants had 
knowledge of the pendency of the said equity cause, 
but the court overruled the objection and admitted the 
papers in evidence for the purpose, as announced by the 
United States attorney, of proving the marriage of the 
defendant Fletcher with the said Julia B. Fletcher, 
claiming that fact was admitted in the answer of the 
defendant Fletcher, filed in the said equity cause. 

After verdict, counsel for the defendants filed a mo¬ 
tion in arrest of judgment based upon the following 
grounds: 

First: That the indictment was bad in substance 
in that it failed to charge that the defendants, or either of 
them had notice or knowledge of the pendency of the 
equity suit in the Supreme Court of the District of Co¬ 
lumbia. 

Second: That the indictment was insufficient, and 
did not allege a criminal offence against the defendants, 
in that it failed to charge that the defendants, or either of 
them knew, or had notice, that the equity suit was pend¬ 
ing in the Supreme Court of the District of Columbia 
(Rec., pp. 15-16). 

It is respectfully submitted that the indictment was 




defective and insufficient in that it failed to charge that 
the defendants had knowledge or notice of the pendency 
of the equity suit. The gist of the offence, as alleged 
in the indictment, was that the defendants conspired, 
for the purpose of procuring false and fraudulent testi¬ 
mony, to he used against Julia B. Fletcher in an equity 
suit which was pending and at issue in the Supreme 
Court of the District of Columbia, and they could not be 
guilty of conspiring to procure evidence to be used in an 
equity cause unless the indictment alleged specifically 
t t ^J titi>d it )tice or knowledge of the fact of the 
pendency of the suit. 

It is respectfully contended that this defect is a mat¬ 
ter of substance, rather than a matter of form which, 
under the provisions of section 1025 of the Revised 
Statutes of the United States, can not be considered 
by the court on motion in arrest of judgment. 

It is respectfully urged that the following cases support 
the contention of the defendants in this regard. 

Pettibone vs. United States, 148 U. S., 197: 

In this case the defendants were indicted under sec¬ 
tion 5440 of the Revised Statutes of the United States, 
charged with the crime of conspiracy to commit an 
offense against the United States, namely, to violate the 
provisions of section 5399 of the Revised Statutes of the 
United States, in that they conspired to corruptly and 
by force and threats, obstruct and impede the due ad¬ 
ministration of justice. 

At page 204, the court said: 

“The combination to commit an offence against 
the United States was averred to consist in a con¬ 
spiracy against the State, and the completed act 
to have been in pursuance of such conspiracy; 
but the pleader carefully avoided the direct 
averment that the purpose of the confederation 
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was the interruption of the course of justice 
in the United States Court. 

“Nor did the indictment charge that the de¬ 
fendants were ever served with process or other¬ 
wise brought into court, or that they were ever 
in anv manner notified of the issue of the writ, 
or of the pendency of any proceedings in the 
circuit court. 


Page 206: “It seems clear that an indictment 
against a person for corruptly or by threats or 
force endeavoring to influence, intimidate or im¬ 
pede a witness or officer in a court of the United 
States in the discharge of his duty, must charge 
knowledge or notice, or set out facts that show 
knowledge or notice, on the part of the accused 
that the witness or officer was such. And the 
reason is no less strong for holding that a person 
is not sufficiently charged with obstructing or 
impeding the due administration of justice in a 
court unless it appears that he knew or had notice 
that justice was being administered in such court.” 


In the case of United States vs. Carll, 105 U. S., 611, 
the defendant was indicted under section 5481 of the 
Revised Statutes of the United States, charged with pass¬ 
ing and uttering certain counterfeit banknotes; after 
conviction the defendant moved in arrest of judgment on 
the ground of the insufficiency of the indictment and the 
judges being divided, the question was certified to the 
Supreme Court for determination. That court in holding 
that the indictment was insufficient because it did not 
allege that the defendant had knowledge of the fact 
that the instruments were forged or counterfeit at the 
time of their utterance and in deciding the case said: 

“The language of the statute on which this 
indictment is founded, includes the case of every 
person, who, with intent to defraud, utters any 
forged obligation oi the United States, but the 
offense at which it is aimed is similar to the com¬ 
mon law offense of uttering a forged or counter- 




feit bill. In this case, as in that, knowledge that 
the instrument is forged or counterfeit is essential 
to make out the crime; but an utterance, with 
intent to defraud, of an instrument, in fact a 
counterfeit but supposed by the defendant to be 
genuine, though within the words of the statute 
would not be within its meaning and object. 

“This indictment, by omitting the allegation 
contained in the indictment in United States vs. 
Howell, 11 Wall., 432, and in all approved pre¬ 
cedents, that the defendant knew the instrument 
which he uttered to be false, forged or counter¬ 
feit, fails to charge him with any crime.” 

The case of United States vs. Taylor, 57 Fed. Rep., 
391. The defendants in this case were indicted upon the 
charge of committing an assault upon the supervisor 
of elections and the deputy marshals while they were en¬ 
gaged in the performance of their duties in the holding 
of an election; the indictment failed to allege that the 
defendants had knowledge of the fact that the persons 
assaulted were officers. 

In passing upon this question the court said: 

“In an indictment for uttering forged paper, 
for instance, it is not sufficient to charge that the 
paper was forged, and that it was uttered by the 
accused; but it must be distinctly and in the ex¬ 
press words, charged that the accused well knew 
that the paper was a forgery when he passed it 
upon another person. This knowledge, this 
scienter, can not be supplied by inference or 
implication from other allegations in the indict¬ 
ment. So in regard to assaults upon officers 
of the law while engaged in duties imposed by law. 
An assault by one person upon another may be 
criminally prosecuted with success under an in¬ 
dictment that does not charge a scienter /for here 
the common law offense of assault is complete 
whatever may be the character of the person as¬ 
sailed. Rut if, by statute law, the offense of 
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assaulting an officer of the Government, in the 
discharge of a duty imposed by law, for the 
purpose of obstructing him in that duty, be made 
an offense, then something more is necessary 
than a charge that John Smith assaulted James 
Brown. The indictment must charge, not only 
the assault, but the offense of obstructing the 
officer of the Government, engaged in perform¬ 
ing a duty imposed by law, and all such indict¬ 
ments must charge the scienter. For one person 
to assault another, who may happen to be an officer 
exercising some official function at the time, would 
be simply an offense at common law, unless the 
assailant knew that the assailed was an officer, 
and committed the assault upon him because 
he was an officer. In such a case, the scienter 
is an essential ingredient of the offense and must . 
be expressly and particularly charged/’ 

In State vs. Carpenter, 54 Yt., 551: 

The defendants were charged with hindering an officer 
in the performance of his duty, it was held that the in¬ 
dictment must allege that the defendant knew of the 
official character of the officer. The court said: 

“It can not be presumed that the respondent 
had such knowledge; and the possession of it was 
a necessary element to constitute the crime. The 
indictment was therefore fatally defective for not 
alleging it. The defect, being one of substance, 
was not cured by the plea; although it might 
have been taken advantage of by demurrer; 
it may be urged in arrest of judgment.” 

In the case of Horan vs. State, 7 Tex. App., 188. 

The defendants were indicted upon the charge of re¬ 
sisting the opposing officer in the execution of his au¬ 
thority, the court held that the indictment was de¬ 
fective and insufficient in that it failed to charge that the 
defendants knew the capacity in which the officer was 




acting at the time of the commission of the alleged 
offense. 


United States vs. W lcox, 4th Blatch., 391: 

This was an indictment charging the defendant with 
perjury before a commissioner of the United States, and 
was held to be insufficient and defective on the ground that 
it did not contain a distinct and precise allegation that the 
commissioner before whom the offense was alleged to have 
been committed had authority to administer the par¬ 
ticular oath to the witness. 

In the case of State vs. Hilton, 26 Mo., 199, an indict¬ 
ment charging the defendants with forcibly taking from 
the custody of an officer a certain prisoner, who was then 
under arrest. The indictment was held to be bad on the 
ground that it did not allege that the defendants knew 
that the person who had the prisoner in custody was in 
fact an officer. 


United States vs. Evans, 10 Sawyer (U. S.), 132: 

In an indictment for subornation of perjury, it is 
essential that the indictment should aver that the state¬ 
ments made by the witness were false; that he knew 
them to be false, and that the party procuring him to 
make the statements knew that the statement to be made 
by the witness would be false. 

In the case of State vs. Maloney, 12 R. 1., 251, which 
was an indictment charging the defendant with ob¬ 
structing and assaulting a certain officer while in the per¬ 
formance of his duty; the court held that the indictment 
was fatally defective in not averring that the defendant 
knew the officer to be an officer when he obstructed him. 

It is*respectfully submitted that the case of Dufour 
vs. United States, 37 App. 1). (\, 497, is not in point on 
the question here involved. In the Dufour case the 



defendants were charged with conspiracy, under section 
.5440 ol the Revised Statutes, to commit an offence 
against the United States, namely, to violate section 
'54SO of the Revised Statutes of the United State's, in 
that they conspired to use the mails for the' purpose of 
defrauding. The objection to the indictment, on the 
motion in arrest of judgment on behalf of the defendant 
Dufour, was based upon the contention that the indict¬ 
ment should have alleged that thedefendant Dufour had 
knowledge of the falsity of the representations which 
were to be made by his co-defendants in furtherance of 
the conspiracy there alleged, which contention was 
overruled by this court. The court in deciding the 
question, based its decision upon the fact that the rep¬ 
resentations which were to be made bv the co-defendants 


of Dufour were part and parcel of the general scheme of 
the conspiracy. But in the case at bar it is respectfully 
submitted the distinction can be readily observed, when 
it is pointed out that the purpose of the present indict¬ 
ment was to charge the defendants with conspiracy to 
procure evidence to be used in a certain equity cause. 
1 he gist of the offence in this case was the conspiracy to 
procure the evidence to be used in the said equity cause, 
('an it be said that the defendants could conspire for 
this purpose when there is no allegation in the indictment 
that they knew that the equity cause was pending? It 
is respectfully submitted that they could not. 

It seems to us that the analogy of the present case is 
similar to the cases cited in support of our contention, 
where the courts held that where the defendant was 
indicted upon a charge of assaulting or obstructing an 
officer in the performance of his duty, the indictment 
must allege that tin* defendant had knowledge of the 
fact that the person assaulted or impeded was such 
officer. 




POINT OF LAW NUMBER THREE. 


Error of the Court in Refusing to Grant Defendant’s 
Prayers Numbers Six and Nine, and in Admitting 
the Testimony of Defendant, May King, Over 
Objection of This Defendant. 


In the course of the trial, one May Weller, was called 
as a witness for, and on behalf the United States, and 
upon being interrogated, testified as to certain conversa¬ 
tions which she had with the defendant, May King. It 
will appear from the testimony of the United States, that 
the defendant, May King, boarded at the home of the 
witness Weller; that she left the home of this witness 
sometime on Saturday; the alleged conspiracy is charged 
to have been carried into effect on Sunday; that on 
Monday morning the defendant, May King, returned to 
the home of the witness W eller, and over objection of 
the defendants, Fletcher and Noble, the witness was 
allowed to testify that May King then told her, ‘‘She 
had been out with Mrs. Fletcher and had gotten Mrs. 
Fletcher in a drunken condition, but could not get her 
into a house or restaurant or hotel or any other place.’’ 

1 he objection of the defendants Fletcher and Noble 
was based upon the ground that any statement alleged 
to have been made on Monday morning was a past 
narrative of what had occurred and could not be ad¬ 
mitted in evidence for any purpose whatsoever as an 
act in furtherance of the alleged conspiracy (Rec., p. 30). 

t of the witness, Carrie B. Scott, called 

on behalf oi the I nited States, who testified that she 
rode in the automobile with the defendant, May King, 
and the witnesses Wilson and Morehead to Alexandria; 
that after they arrived at Alexandria and were about to 
start back, when it became known to the witnesses, 
Wilson and Morehead, that the witness Scott was not 
in fact, Airs. Fletcher, whom they had up to that time 



supposed her to be, a certain conversation was alleged 
to have occurred in which May King is said to have 
made statements as to the purpose for which they had 
taken the taxicab ride. Jt is apparent from the testi¬ 
mony of this witness if any conspiracy had in fact 
existed, that at the time the statements were said to 
have been made by the defendant, May King, it had 
then come to an end, and anything that may have been 
said by May King in relation thereto was merely a past 
narrative of what had occurred, and could not in any 
sense be construed to have been made in furtherance of 
the alleged conspiracy. Counsel for the defendants, 
Fletcher and Noble, objected to the admission of this 
statement of the defendant, May King, on the grounds 
herein indicated, which objection was overruled by the 
court and exception noted (Rec., pp. 38, 39). 

The witness Scott was further permitted to testify 
over the objection of the defendant to a conversation 
which she had with the defendant, May King, after May 
King had returned to the home of the witness (Rec., 
p. 39). 

At the close of the case this defendant offered the 
following prayers for instructions: 

“Defendant’s Prayer, No. (>. The jury are 
instructed that in determining the question 
whether or not the conspiracy charged in the 
indictment has been proved they are not at 
liberty to take into consideration any statement, 
act, conduct, or declaration of any of tin' de¬ 
fendants as against any other than himself, unless 
made in the presence of the defendant sought to 
be charged thereby, until it is first proved be¬ 
yond a reasonable doubt by independent evidence 
that a conspiracy existed between the defendants 
or any two of them. 

“The existence of the conspiracy must be 
proved by other testimony than such statements, 




acts, conduct, or declarations, and if independent 
of such statements, acts, conduct, or declarations, 
there is not sufficient proof of the existence of the 
conspiracy as charged in the indictment, you 
must acquit the defendants” (Rec., p. 61). 

“Defendant’s prayer, No. 9. That while from 
time to time during the progress of the case there 
has been admitted in evidence certain acts, con¬ 
duct and statements made by Noble and King 
as shown by the testimony, yet the jury are in¬ 
structed that so far as the defendant, Fletcher, is 
concerned, the said acts, conduct and statements 
of the said defendants. Noble and King, oc¬ 
curring out of the presence and hearing of the de¬ 
fendant, Fletcher, can not be considered by the 
jury in determining the question as to whether 
the said defendant was a member of the alleged 
conspiracy, but that his participation in the al¬ 
leged conspiracy must be proved by independent 
evidence, together with his own acts, conduct, 
statements, and declaration as shown by the 
testimony” (Rec., p. 62). 

It is respectfully submitted that the court committed 
error in refusing to grant these prayers offered on behalf 
of the defendant. It is contended by the counsel for the 
defendant that the refusal to grant these prayers con¬ 
stituted prejudicial error. The prayers in substance 
asked the court to charge the jury that the offense of 
conspiracy could not be established against this de¬ 
fendant by the admissions and declarations* of one of the 
other defendants; that the connection of any of the 
individual defendants with the alleged conspiracy must 
be shown by independent evidence, together with the 
acts, conduct, declarations, and admissions of such 
individual defendant. It is furthermore respectfully 
submitted that the charge of the court upon this subject 
did not cure the error committed in refusing to grant 
these prayers. 



The prayers submitted to the court, it is contended, 
elearjy sot out the' law applicable to this case, and 
this defendant was entitled to have the jury clearly in¬ 
struct ed as to what evidence they were entitled to take 
into consideration in determining the question as to 
whether or not he was guilty of the offense of conspiracy. 
It is respectfully urged that the charge of the court 
upon this subject fell far short of the proper instructions, 
which the defendant was entitled to have given to the 
jury. 


Logan i\ s. United States, 144 U. S., 203, 308, 309: 

“The court went too far in admitting testi¬ 
mony on the general question of conspiracy. 

“Doubtless, in all cases of conspiracy, the act 
of one conspirator in the prosecution of the enter¬ 
prise is considered the act of all, and is evidence 
against all. In United States vs. flooding, 12 
Wheat., 400. 409. ‘But only those acts and 
declarations are admissible under this rule, which 
are done and made while the conspiracy is pend¬ 
ing. and in furtherance of its object. After the 
conspiracy has come to an end, whether by suc¬ 
cess or by failure, the admissions of one con¬ 
spirator, by way of narrative of past facts, are not 
admissible in evidence against the others.’ (Cases 
cited.) 

“'bested by this rule, it is quite clear that the 
defendants on trial could not be affected by ad¬ 
missions made by others of the alleged con¬ 
spirators, after the conspiracy had ended by the 
attack on the prisoners, the killing of two of 
them and dispersion of the mob. There is no 
evidence in the record tending to show that the 
conspiracy continued after that time. 

“There being other evidence tending to prove 
the conspiracy, and other acts of Logan in fur¬ 
therance of the conspiracy being therefore ad¬ 
missible against all the conspirators as their acts, 
the admission of incompetent evidence of such acts 
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of Logan prejudiced all of the defendants and en- 
titles them to a new trial.” 

Brown vs. United States, 150 U. S., 03, 98: 

In Logan vs. I nited States, 144 S 
300 Mr. Justice Gray, speaking for the'V,7 2 

1 he court went too far in admitting the testi- 
mony °n the geiierM question of conspiracy. 
Doubtless m all cases of conspiracy, the act of one 
conspirator in the prosecution of the enterprise 
is considered the act of all, and is evidence 
against all. I nited States vs. Gooding, 12th 
W heat, 400, 469. But only those acts and dec¬ 
larations are admissible under this rule which 
are done and made while the conspiracy is pend- 
mg, and in furtherance of its object. After the 
conspiracy has come to an end, whether by suc¬ 
cess or by failure, the admissions of one con¬ 
spirator by way of narrative of past facts, are not 

cit d SS1 ° 6 1,1 evldence a S ainst the others. (Gases 

“Tested by the rule laid down in these cases 
the acts and declarations of Mrs. Hitchcock, on 
the morning after the killing, were not competent 
evidence against the plaintiff in error, of the 
existence of any conspiracy on his part, to kill her 
husband, or to resist the arrest of Hampton or to 
commit any other unlawful act, such as the’court 
instructed the jury would render him responsible 
tor the acts done by his associates while engaged 
m a criminal enterprise. If a conspiracy was 
sought to be established affecting the plaintiff 
in error, it would have to be by testimony intro¬ 
duced m the regular way, so as to give the ac¬ 
cused the opportunity to cross-examine the wit¬ 
ness or witnesses. It could not be established by 
acts or statements of others directly admitting such a 
conspiracy, or by any statement of theirs from which 
it mi (flit be inferred." 


Sorenson vs. 1 nited States, 143 fed. Rep., 820, 821: 

In this case the court cites with approval the cases of 
Logan vs. United States, 144 U S., 263, 309, and Brown 
vs. United States, 150, 93, 98, and lays the rule down 
to he that— 

‘‘where two or more defendants are jointly 
tried for the same offense, or for a conspiracy 
to commit it, the declaration of no one of them, 
made in the absence of another after the com¬ 
pletion of the offense, is competent evidence 
against the latter. 

Ex parte Black, 147 Fed. Rep., 832, 840. 
Richards vs. United States, 175 Fed. Rep., 
911, 948. 


14 Century Digest: 

Sec. 1002. “Evidence of the acts, declara¬ 
tions, or confessions of one conspirator or co¬ 
defendant after the object of the conspiracy lias 
been accomplished is not admissible against his 
co-conspirators or co-defendants.* 

Sec. 1004. “Declarations or confessions of an 
alleged co-conspirator or an accomplice made in 
the absence of the defendant and after the 
consummation of the conspiracy or commission 
of the crime, are not admissible against the de¬ 
fendant.’ J 

2 Wharton on Criminal Law, sec. 1673: 

“The declaration of one conspirator in further¬ 
ance of the common design are admissible against 
the co-conspirators, though such declarations can 
not be received if made after the termination of 
the conspiracy, nor are they admissible to prove 
the conspiracy.” 

Underhill on Criminal Evidence, sec. 493: 

“The statement of a conspirator, made after the 
conspiracy has ceased to exist, either by success 
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or failure, and they are merely narrative of past 
events (though in form a confession, i. e., an ad¬ 
mission of the conspiracy), are not receivable 
against a fellow conspirator, unless the latter 
was present when they were made and heard them, 

and expressly or by implication acquiesced in 
them.” 

Wharton on Criminal Evidence, sec. 198-A: 

As it sometimes may interfere with proper 
development of the case to require the trial 
to begin with proof of a conspiracy, in such case 
the prosecution may, on the trial, prove the 
declarations and acts of one made and done in the 
absence of the others before proving the con¬ 
spiracy between the defendants, though such proof 
will be treated as nugatory unless the con¬ 
spiracy be afterwards independently established. 

^ right on Criminal Conspiracy, 217: 

.“But it the acts and declarations of a con¬ 
spirator with the accused are made in his absence, 
they are not admissible against him to prove either 
the body of the crime, or the existence of the al¬ 
leged conspiracy, unless, they either so accom¬ 
pany the execution of the common criminal 
intent as to become part of the res gestae, or in 
themselves tend to promote the common’ crim¬ 
inal object. 1 he acts and declarations of a con¬ 
spirator to be admissible in evidence to charge 
his fellows must have been concomitant with the 
principal act, and so connected with it as to con¬ 
stitute a part of the res gestae. 

“But when the declarations are not made dur¬ 
ing the progress of the conspiracy, but afterwards 
in a mere rehearsal to a third party of what had 
been done previously, they are not evidence. 
For alter the offense has been committed, the 
declarations are not made in furtherance of the 
common design; but amount to a mere narrative 
of past events. When made in the absence of 


the defendants, after the transaction is over, they 
are incompetent evidence to prove the con¬ 
spiracy against anv one except the party making 
them.’’ 

POINT OF LAW NUMBER FOUR. 

Error of the Court in Imposing a Sentence Greater 
Than Two Years Imprisonment in the Penitentiary 
of the Defendants Fletcher and Noble. 

After the motions for a new trial and in arrest of 
judgment were overruled, the court then in entering its 
judgment passed sentence of five years in the peniten¬ 
tiary on the defendant Fletcher and three years in the 
penitentiary on the defendant Noble. The defendants 
Fletcher and Noble objected to the court imposing a 
sentence greater than two years, as provided by the 
penalty clause, sec. 37 of the Federal Penal Code of 1910, 
but the court overruled the objection and undertook to 
sentence the defendants under section 910 of the Code of 
the District of Columbia. After sentence was imposed, 
counsel for these defendants moved the court to strike 
out the sentence on the ground which had previously 
been urged on the objection to the imposition of the sen¬ 
tence. Section 910 of the (’ode is as follows: 

“Sec*. 910. Punishment For Offenses Not Cov¬ 
ered by Provisions of Code .—Whoever shall be 
convicted of any criminal offense not covered 
by the provisions of any section of this Code, or of 
any general law of the United States not locally 
inapplicable in the District of Columbia, shall be 
punished by a fine not exceeding one thousand dol¬ 
lars or by imprisonment for not more than five 
years, or both. 

It is true that this court has held that the common 
law is in force in the District of Columbia, but it is never¬ 
theless urged that the only sentence which could be im- 
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posed upon the defendants in this case is that which is 
prescribed by section 37 of the Federal Penal Code of 
1910. An examination of the indictment shows that the 
conclusion charges the defendants with having committed 
the offense “against the form of the statute in such case 
made and provided, and against the peace and govern¬ 
ment of the United States.” 

It is respectfully submitted that this language of the 
indictment itself could only be applicable to a violation 
of section 37 of the Penal Code, and has no application 
to an offense of conspiracy at common law. 

In the case of State vs. Buchanan, 5 Har. John. 
(Md.), 317, which is one of the leading cases of the coun¬ 
try on the subject of conspiracy, and in which the in¬ 
dictment was for the common law offense, the indict¬ 
ment concludes that the offense was “against the peace, 
government, and dignity of the State of Maryland.” 
Prior to the enactment of the Federal Penal Code, the 
offense of conspiracy was defined and the punishment 
therefor prescribed by section 5440 of the Revised 
Statutes of the l nited States, wherein the penalty is the 
same as that provided for in the Penal Code. It is 
respectfully urged that no matter whether this indict¬ 
ment be construed as charging a conspiracy at common 
hu\, oi an indictment in violation of the provisions of 
the Penal Code, nevertheless the penalty could be no 
greater than that which is prescribed in the penalty 
clause of the section of the Penal Code. To sentence a 
defendant in a given case under the Penal Code for a term 
of not more than two years, and then under another 
indictment, which is claimed to charge a conspiracy at 
common law to permit the defendant to be sentenced 
foi a teim of fi\e years, under the provisions of section 
910 of the Code of the District of Columbia would con- 
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st it lit o the imposition of cruel and harsh penalty in 
violation of the Constitution of the United States. 

This principle has been recognized by this court in the 
case of He Gompers, 40 App. I). C., 293, 330, where the 
court modified the sentence imposed on the defendants, 
who were adjudged guilty of contempt of court, on the 
ground that the sentence imposed was greater than that 
prescribed by section 5399 of the Revised Statutes of 
the I nited States, which denounces the criminal offense 
to impede the due administration of justice, and in de¬ 
ciding that case held that the sentence which was greater 
than that prescribed by the section in question, was so 
unreasonable as to require a modification. 

I pon consideration of the several questions which are 
submitted for determination, it is respectfully urged that 
the errors committed by the trial court were so preju¬ 
dicial to the rights of the defendant as to require the 
reversal of the judgment. 

Respectfully submitted. 

GEORGE P. HOOVER, 

Attorney for Defendant , James J. Fletcher. 
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JAMES J. FLETCHER ET AL„ APPELLANTS, 

vs. 

UNITED STATES OF AMERICA. 

• * 

APPEAL FROM THE SUPREME ( OURT OF THE DISTRICT 

OF COLUMBIA. 

REPLY BRIEF OF APPELLANTS. 

The appellants after permission first had and obtained 
respectfully file and submit this brief as a reply to the 
contentions made by the Government in this case, and 
ask a reversal. 

I. 

It is respectfully insisted that the indictment in this 
case was net proper in law to charge a crime, and the de¬ 
fendants, as soon as opportunity offered, filed a motion 
to quash the indictment before being arraigned, in which 
they stated that the indictment failed to charge in law 
a crime properly; and that the indictment is vAgue, in¬ 
definite, and lacks the precision with which it is necessary 
to charge in law a crime. 

This motion to quash was filed on behalf of all the de¬ 
fendants (Rec., pp. 10-11). After the case had been 
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determined by the jury, a motion in arrest of judgment 
was filed on behalf of James J. Fletcher, in which it was 
stated that — 

“the indictment returned by the grand jury 
in the above-entitled cause is bad in substance, in 
that it fails to charge that the defendants, or either 
of them, had notice or knowledge of the pendency 
of an equity suit in the Supreme Court of the 
District of Columbia.” 

It was further stated that the indictment was in¬ 
sufficient, and did not, in contemplation of law, set forth 
a criminal offense against the defendants (Rec., p. 16). 

On behalf of the defendants, May King and George 
Noble, a similar motion in arrest was filed, in which it was 
stated that the indictment was defective and insufficient, 
in that the alleged offenses were not set out with sufficient 
certainty, completeness, precision, and definiteness; and 
said indictment was too vague, indefinite, incomplete, 
and uncertain to charge in law a crime. 

It is most respectfully urged that the defect in this in¬ 
dictment was defective in substance and not in form 
merely. 

In the brief filed on behalf of the United States the 
indictment is defended on the ground that it charges a 
common law conspiracy and that it was proper to do this. 
The attorneys for the United States concede that the de¬ 
fendants herein did not commit any offense against the 
United States, but conspired to do an unlawful thing, 
to wit, to injure the wife (Julia B. Fletcher), by having 
entrapped her into a compromising position, and through 
false evidence thereby to procure a divorce from her 
(Government's brief, p. 38). 

On page 35 of the Government’s brief, we find the fol¬ 
lowing: 

“If, however, two or more persons conspire to 
do an injury to another person, which injury 
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would not constitute one of the offenses defined by 
the District Code, they may still be indicted for a 
common law conspiracy, under section 910 of the 
District (.ode, which provides* 

“ ‘Whoever shall be convicted of any criminal 
offense not covered by the provisions of any sec- 

TTn t °i Jw Code \ 0r of an - v g enera l law of the 
tivf f '^ ta i teS u* 0t really inapplicable in the Dis- 
rict of Columbia, shall be punished by a fine not 
exceeding one thousand dollars or by impriion- 
ment for not more than five years, or both.’ ” 


It is the contention of the defense that the charging 
o his offense in this manner was improper, in that it 
did not advise the defendants of the crime which they 
should be prepared to defend. 

It is conceded that— 


‘‘in the present case it might well be that the de- 

37 ofthe p 0U 1 i h . a ', e been indicted under section 
37 of the I enal Code for conspiring to commit the 

ppr .J u, ' v - °r to commit the crime of mak- 

, g t tn! 86 ? harge unchast ity against a woman, 
but the indictment, in its first two counts, does 

not pretend to do this” (Government’s brief, 

P . Ot ). 


•section 37 of the Penal Code superseded section 5440 

o le Revised Statutes. Consequently section 37 of the 

enal Code which defines conspiracy, was a general law 

of the United States locally applicable in the District 
ol Columbia. 


Geist vs. U. S., 26 App. D. C., 594. 

Tyner vs. U. S., 23 App. D. C., 359. 

Hyde vs. U. S., 27 App. D. C., 371. 

Ihere can scarcely be any doubt that the defendants 
herein could have been indicted for conspiracy to wrong- 
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fully accuse of unchastity, as provided in section 818 of 
the District of Columbia Code, as follows: 

‘‘Whoever wrongfully accuses any woman of 
unchastity shall be punished by a fine not exceed¬ 
ing five hundred dollars or by imprisonment not 
exceeding one year, or both; and shall also be 
liable to civil action for damages by the party 
injured.” 

The defendants also could have been indicted for a 
conspiracy to commit perjury, or to commit subornation 
of perjury, or to obstruct the administration of justice. 
All of these could and should have been charged under 
section 37 of the Penal Code, which is a general law of 
the United States applicable in the District of Columbia, 
and it has been frequently used in the District of Co¬ 
lumbia. 

Section 910 provides only in cases where no other law 
applies, but we have the law defining conspiracy, as 
found in article 37 of the Penal Code, which provides as 
follows: 

“If two or more persons conspire either to 
commit any offense against the United States, or 
to defraud the United States in any manner or 
for any purpose, and one or more of such parties 
do any act to effect the object of the conspiracy, 
each of the parties to such conspiracy shall be 
fined not more than ten thousand dollars or 
imprisoned not more than two years, or both.” 


In the case of Geist vs. United States, 20 App. I). ( ., 
594, a conspiracy to cheat by false pretenses was held 
valid in the District of Columbia, because reference was 
not only had to section 5440, then in force, but to section 
S42 of the Code of Laws for the District of Columbia, 
and said section 842 provided for the substantive offense 
of false pretenses; and in this case it was held that to 
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conspire to commit false pretenses was a crime against 
the United States. 

It is our interpretation of section 910 of the Code for 
the District of Columbia that it shall only apply in such 
cases where there is no general law of the United States 

or a section of the Code of the District of Columbia for 
the offense charged. 

This honorable court has had the matter before it in 
the case of r l yner vs. United States, reported in 23 D. C. 
App., at 359, where it is stated: 


“With the common law the State of Maryland 
had adopted a considerable part of the statute of 
Ungland. When by the act of February 27 1801 
~ Stat. at L 103, chap. 115), the Congress of 
the l mted States finally accepted the cession 
and assumed jurisdiction over the ceded district, 
it was specifically provided that the laws of the 
Slate of Maryland as they now (then) exist, shall 
be and continue in force in that part of the said 
district which was ceded by that State to the 
L mted States and by them accepted. This express 
enactment, if any such enactment was needed at 
all, was amply sufficient to continue in force and 
to perpetuate to the present day in the District 
ot Columbia the common law of England as it 
existed in Maryland at that time, with all exist¬ 
ing statute legislation of the State and all the 
statute legislation of England that had been 
adopted by Maryland. Upon that theory of the 
law we have been conducting our affairs nearly 
a hundred years. It is very true that much of the 
criminal branch of our common law has either 
become obsolete or has been obliterated by 
statutory enactment upon the same subject 
A evertheless, it is true that where it has not 'been 
repealed by express statutory provisions, or modified 
by inconsistent legislation, or where it has become 
obsolete or unsuited to our republican form of 
government, the common law of England in all its 
branches, both civil and criminal, remains today the 
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law of the District of Columbia , and it has been 
repeatedly so held." 

In the same case it is stated that: 

“The common law being in force in the District 
of Columbia when Rev. Stat. (U. S. Comp. 
St at., 1901, p. 3676) was enacted, any common 
law offense not repealed, superseded, or plainly 
inconsistent with existing legislation or necessarily 
obsolete, must be held to be an offense against the 
United States within the meaning of the section 

“Congress must be presumed to have known 
then that official misconduct was punishable in 
this District as an offense against the United 
States, and yet it evinced no intention to exclude 
it from the operation of the conspiracy statute, 
nor is such intention to be found in any subse¬ 
quent legislation.” 

Attention is respectfully invited to In re Wolff, 27 
Fed. Reporter, where, at page 610, it is held: 

“The next question is, Did said court have juris¬ 
diction over the subject-mattei ? This involves 
the query as to whether there is any subject- 
matter; that is, whether the act charged to have 
been done by them is made a crime by the laws 
of the United States; then, whether such a crime 
is properly charged. The crime charged to have 
been committed by the petitioners is conspiracy 
to commit a crime against the United States, 
which by section 5440, Rev. Stat., is defined to 
be a crime.” 

Again, at page 611, after quoting section 5440, the 

court says: 

*/ 

“It is manifest that to constitute a criminal 
offense under this section the object of the con¬ 
spiracy must be to commit some offense against 
the United States; that is, to do some act made 
a crime by the laws of the United States, or to 
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defraud the United States, and that something 
must be done by one or more of the conspirators 
to effect the object of the conspiracy.” 

It is held, at page 612: 

'‘Now a conspiracy to do any act which has 
been declared a crime by any law of the United 
States, although such law may be applicable to 
the District of Columbia alone, would be a con¬ 
spiracy to commit an offense against the United 
States, as violations of the criminal laws relating 
to the District of Columbia are offenses against 
the United States. Such laws are as much laws of 
the United States as though their application 
was to the whole country. A conspiracy to com¬ 
mit any act, which by any law of the United 
States is a crime, is a conspiracy to commit an 
offense against the United States.” 

The conspiracy section of the Revised Statutes was 
first passed by act of May 17, 1789, and this later was 
taken up in section 5440, and finally in section 37 of the 
Penal Code. 

Thus we find that there is a general law covering the 
crime of conspiracy, namely, section 5440, later adopted 
in section 37 of the Penal Code, which law is a general law 
of the United States. Further, we find various sections 
of the Revised Statutes and of the Code of Laws for the 
District of Columbia which charge the substantive 
offenses, and it will be readily seen that the District 
Attorney (and in fact he concedes it in his brief) could 
have charged a conspiracy under section 37 of the Penal 
Code to make false charges of unchastity against said 
Julia B. Fletcher, as defined in section 818 of the Code 
of Laws for the District of Columbia. 

This case does not come within the case of Palmer vs. 
Lenovitz, reported in 35 D. C. App., at 303, for, in the 
able opinion of Associate Justice Van Orsdel, it is clearly 


intimated that where there is a statute specifically 
creating or defining a crime which is indictable under 
any section of the Code resort must not be had to the 
common law. It is stated that: 

“With the policy of CYrgress in bringing cer¬ 
tain cc n men law m:'sd(n:(ai ors within the severe 
provisions of this section of the C( ce we are not 
concerned. It may well be tl at there should be 
further legislation with respect to this subject, 
hut that is with Congress and not the courts. The 
inconvenience and delay in securing an indictment 
by grand jury and the hardships imposed upon 
those awaiting trial are all matters which it must 
be assumed were considered by Congress. The 
penalty imposed is not so severe as to come within 
the inhibition of the Constitution, and nothing 
remains but to enforce the law as clearly defined.” 

From the foregoing it will be seen that the District 
was in error when he indicted the defendants 
and charged a common law conspiracy under section 910 
of the Code of I ms of the District of Columbia, because 
we had at that time a general law of the United States 
applicable, to wit, section 37 of the Penal Code; and, 
furthermore, a section of the Code, to wit, section 818, 
which provided for false charges of unchastity, and, as 
was so ably said by this court in Tyner vs. United States: 

“The common law is in effect where it has not 
been repealed by express statutory provisions, 
or modified by inconsistent legislation, or where 
it lias become obsolete or unsuited to our repub¬ 
lican form of government.” 

It is our contention, most respectfully urged, that the 
common law was repealed and superseded by section 
5440 of the Revised Statutes, and later by section 37 
of the Penal Code, which charged conspiracy to commit 
an offense against the United States, and, finally, by 




section 818 of the Code of the District of Columbia. 
Under either theory the Government was clearly wrong 
in indicting the defendants as was done in this case. 

( an it be said that the defendants were not prejudiced? 
Under section 37 of the Penal Code they would have re¬ 
ceived, had an overt act been proven, a sentence of two 
years; and under section 910 of the Code they could have 
received a sentence of five years, and it seems to us that 
there is no argument necessary to show that the defendants 
were prejudiced, and at common law it was not necessary 
to charge an overt act. 

Indeed, it is rather questionable with us whether at 
common law a man could be indicted for conspiracy 
against his wife. 

Can it be that where Congress has spoken and provided 
a penalty, that the Government will be allow ed to elect to 
indict under the common law, w r hen less evidence is neces¬ 
sary to convict, and the penalty, if the contention of the 
Government is correct, is greater than that provided 
for either the substantive offense or the conspiracy to 
commit an offense as fixed by Congress in the tw^o acts 
covering the offense w hich it is attempted to prosecute? 


Counsel for the appellants herein in the time allotted 
them for argument in this case before this honorable 
court were unable to present the various points with as 
much elaboration as they would have wished; and it is 
here stated that the grievous error found in drawing the 
indictment is sufficient to cause a reversal. 

The jury question covered in the brief of appellant, 
May King, on pages 13 to 20, inclusive, suggests to 
counsel another serious error in the verdict as sustained 
bv the lower court; and, inasmuch as this question is 
presented in another case w hich will shortly be argued 
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before this honorable court, namely, Patten vs. United 
States, leave is asked on behalf of Mr. Charles Keigwin, 
attorney for appellant Patten, to have the court consider 
his brief filed in the Patten case as amicus curiae. 

The attention of the court is called to a mistake in the 
Governments brief, on page 45, which is to the effect 
that the matter of admitting the bill of complaint of 
Julia B. Fletcher against James J. Fletcher did not take 
place within the hearing of the jury. Should reference 
be had to the record, it will be found that, on page 57, 
all the colloquy took place in the presence of the jury. 

111 . 

It is respectfully submitted that the errors committed 
by the trial court require a reversal of the judgment. 

Respectfully submitted. 

GEORGE P. HOOVER, 

WM. EARLE AMBROSE, 

. MATTHEW E. O BRIEN, 
JAMES A. O’SHEA, 

Attorneys for Appellants. 






